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ABOUT POSTIC & BATES…  
 

Martin Postic, Jr., graduated from the University of 

Oklahoma College of Law and entered the private 
practice of law in Moore, Oklahoma in October 1980. In 
January 1982, Marty incorporated his practice as Martin 
Postic, Jr., A Professional Corporation, continuing a 
general practice of law in Moore concentrating on 
estate planning, real estate and probate. Due to the 
need for more office space, ground was broken on the Shadowlake Law Center in south 
Oklahoma City in September 1982. 
 

After construction was completed, the current law office was officially opened on June 1, 1983. 

In order to make better use of the office space, major remodeling was performed in 1985 which 
resulted in a new reception area, more attorney/client privacy, and a larger work room to 
accommodate computer equipment and additional filing space. In April 1987, Julie E. Bates, 
Marty’s wife, joined the practice and the firm name was changed to POSTIC & BATES, A 
PROFESSIONAL CORPORATION. 
 

With the office conveniently located in south Oklahoma City, our attorneys are readily available 

for representation in matters to be filed or pending in Oklahoma, Cleveland, Canadian, McClain, 
Grady and Pottawatomie Counties, as well as in other surrounding counties. 
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October 17, 1980. He is also licensed to practice law in the federal district courts for the 
Western, Northern and Eastern Districts of Oklahoma, the federal Tenth Circuit Court of 
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JULIE E. BATES is admitted to practice in Oklahoma state and federal 
courts, the 10th Circuit Court of Appeals and the United States 
Supreme Court. She has an A-V rating in Martindale-Hubbell legal 
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She is co-author of a chapter in Matthew Bender's three-volume treatise, "Personal Injury 
Defense Litigation Techniques" and is author and co-author of articles in other publications. 

 
She was a member of the Board of Governors of the Oklahoma Bar Association (O.B.A.) from 
2006 - 2008. She serves on the O.B.A. Awards Committee and is a past member of the 
committees for Civil Procedure, Legal Ethics, Rules of Professional Conduct and the task forces 
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Oklahoma Bar Foundation. She is a member of the county bars for Oklahoma and Cleveland 
counties. She served on the Board of Directors of the Oklahoma County Bar Association 
(O.C.B.A.) from 2005 - 2008, and was a delegate to O.B.A. annual meetings. She previously was 
a member of the O.C.B.A.’s Awards Committee and the Fee Grievance and Ethics Committee. 

 
In 2008 she received the O.B.A. Women in Law “Spotlight Award” for outstanding achievement 
in the legal profession. She is a Trustee of the Oklahoma Foundation for Excellence. 
 
She is the Co-founder, former Administrator (1995 - 2006) and Master Emeritus of the Ruth 
Bader Ginsburg American Inn of Court, which was selected by the national American Inns of 
Court Foundation as the recipient of the 2006 Model of Excellence Award. 

 
In 2004 she and her husband received the “Humilitas Award” for their work with church 
ministries. She volunteers for Project Gabriel, a faith-based, ecumenical outreach program to 
pregnant women. She speaks at Continuing Legal Education seminars, and to junior high and 
high school students about the law, legal system, and rights and responsibilities as citizens. 
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David is an active member of the Ruth Bader Ginsburg American Inn of Court, where he was 
named the 2015–2016 Outstanding Pupil from the University of Oklahoma. Outside of work, he 
enjoys serving the community with Rotary International and is a member of the Midtown 
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What is Estate Planning?  
Estate planning is the process by which everything you own is passed to your family or other 

intended beneficiaries. It is also the process you create by which your assets are controlled and 
managed in the event you become incapacitated (either through accident, illness or old age) and at 
the time of your death. Presently, you control the assets of your estate. You decide what to do with 
your money, your property and all of your other assets. You can either safeguard them, use them, 
sell them or give them away. However, when you become incapacitated, you are usually no longer 
able to control these same assets. Therefore, someone else must do it for you. That “someone 
else” can either be a person you choose or someone appointed for that particular purpose by a 
Court. Additionally, at your death you can choose who receives your assets through either a Last 
Will and Testament, Living Trust, Joint Tenancy, or Beneficiary Designation. If you fail or 
neglect to specify who or what receives your estate, the laws of the state of your residency at death 
will determine how your assets are distributed and to whom. 

 

Why do I need to do Estate 
Planning?   

Because if you do not do your own estate planning, the court and state laws will decide how to 

distribute your assets for you. Most people do not want the function of government to interfere with 
the distribution of their estate. However, in order to achieve the efficient distribution of assets, the 
laws of all states provide methods for distributing property after death. These laws, known as the 
Laws of Intestate Succession, provide that your assets will pass partly to your spouse (if you are 
married) and the remainder to your children. If you are single and have no children, the estate will 
pass to your parents or, if they are deceased, to your siblings. The laws provide that your estate will 
stay in your bloodline unless you have no blood or legally adopted relatives, in which case your 
estate will pass to the state. Although it may be your intention your estate pass equally to your 
children, you may not intend for them to receive their share of the estate at age 18. However, they 
will receive it at that time if you do not have a Last Will and Testament or Living Trust. By not doing 
estate planning, you give up the right to make the choices of distribution for your estate. In some 
instances, due to the life circumstances of your beneficiaries, it may be your desire to protect them 
from their own inheritance. For example, some beneficiaries may be incapable of properly 
managing their own money. Through an intestate distribution, some beneficiaries may end up 
losing their share of your estate to either (1) bad investments; (2) poor money management skills; 
(3) creditor problems; (4) spouse problems; or (5) other factors. By carefully thinking out your estate 
plan and putting one or more capable representatives in charge, you can protect your estate and 
see that it is used as you intend. 
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Never say you know someone until you have 
divided an inheritance with him. 

-- Unknown 
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Can I do my Estate Planning  
myself?    

Yes you can. However, a wise man once wrote, “Law and brain surgery are two things you do not 

want to practice on yourself.” There is a tremendous value to the advice of a trained and 
disinterested third party, such as a qualified estate planning attorney. Although there are a large 
number of inexpensive (and expensive) estate planning kits, software packages and websites that 
allow you to do your own estate planning, the documents are only useful if they are properly 
prepared AND properly executed. Usually, the first time you or anyone else will learn if they were 
properly prepared or executed is when you are dead or close to it. Why risk something as important 
as your estate planning to a form, software or website document you may not have completed or 
signed properly? Therefore, a form from a kit may work for some people, but it may not work for 
you. When it comes to estate planning, one size does NOT fit all! 

 

My family already knows what I want. Do I 
still need a Will or a Trust? 

People change and memories change. Therefore, what you think your family fully understands, 

may fully unravel after your death. Furthermore, even if your family clearly understands your 
wishes, by law, your oral instructions are not effective to pass title to assets. Surprisingly, even 
putting your instructions in writing may not be effective to transfer those assets unless the 
documents are properly prepared. Even if your family does understand and is willing to follow your 
wishes, their actions can cause adverse tax consequences for them. Several years ago, a client 
died with a will leaving everything to her brother. Actually, she had a brother and a sister, although 
she and her sister had feuded for years. Shortly before her death, she told her brother to just split 
the entire estate with their sister. At death, after the probate was completed leaving everything to 
the brother (as were the terms of the deceased sister’s will), the brother wrote a check to his living 
sister for $400,000, following his deceased sister’s wishes. That $400,000 “gift” from the brother to 
his sister cost him more than $100,000 in federal gift taxes! The tax, however, could have been 
completed avoided if the deceased sister had changed her will to divide the estate equally between 
her brother and sister. She didn’t do that, because she felt she gave crystal clear instructions to her 
brother to divide the estate and she was confident the brother would follow her wishes. She was 
right, but the end result was still a tax of over $100,000. In another recent case, a woman died 
leaving most of her stock portfolio in joint tenancy with her son. The entire family knew for years 
that, when the mother died, the entire estate was to be divided equally among the son, a 
daughter-in-law (spouse of a deceased son), and two grandchildren (the children of another 
deceased child). When the mother died, the son decided that his mother’s wishes did not include 
the stock portfolio (which was the bulk of the estate), but just a small piece of real estate and her 
furniture. After more than a year of legal contests, the matter settled, dividing a portion of the estate, 
but costing the parties around $40,000 in legal fees, and an irreparable division in the family. 
Ignorance of the law is not a SIN, just EXPENSIVE! 
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What things should I consider in  
doing my Estate Planning? 

A woman visiting our office, presumably to start estate planning, sat down, stared for a moment 

and then remarked, “You know, I don’t even know what questions to ask you!” Many people are in 
the same situation. You have usually not done estate planning before. However, even if you have, it 
is very likely that your family, your assets, and your estate planning information have changed. In 
preparing to do your estate planning – whether or not you are using a qualified lawyer – here are 
some questions to consider: 
 
Who would you like to receive your estate? 
Most people will provide for their spouse, their children, their grandchildren and possibly other 
family members. Some want to make provisions for charities. Some want to provide for friends. 
There is no wrong way to distribute your estate. However, consider who you would want to receive 
your estate if you died today. Those are the people or organizations for whom you should provide in 
your current estate planning. 
 
Is there anyone you would not want to receive your estate? 
Disinheriting someone is not something to be taken lightly. However, sometimes providing money 
or other assets to an individual causes more harm than good. Simply deciding not to provide for 
them may not be enough to keep them from contesting your estate plan after your death. Therefore, 
talk with a qualified lawyer to make sure any desire to disinherit is done effectively. 
 
Do you want to leave anything to a charity, university, church or other organization? 
Many people want to give back to their community. What better way to do so than with your estate 
after your death? You can designate either a fixed amount, a percentage of your estate, or a 
specific asset to be given to one or more charitable organizations. You can specify a particular use 
for that distribution and even, under some circumstances, allow your other beneficiaries to receive 
income or principal as part of that gift. Your charitable intentions are also something to discuss with 
your estate planning attorney. 
 
Will your intended beneficiaries appreciate your estate…or misuse it? 
This is often a VERY tough question! Although most people feel the need to provide equally for 
children or beneficiaries at a certain family level (e.g., cousins, nieces and nephews, grandchildren, 
etc.), there is no requirement you do so. In fact, you will want to ponder EACH beneficiary to 
determine whether or not they can or will appreciate or benefit from your estate. If your answer to 
this question is that they will not appreciate the distribution or may misuse it, then either remove 
them from consideration or consider adding conditions to their receipt of your estate, as explained 
below. 
 
Are any of your beneficiaries in need of management for their share of your estate? 
If you were eighteen years old and someone gave you $100,000, what would you do with it? You 
should keep that question in mind as you make provisions for underaged beneficiaries or those who 
are not capable of managing your estate. Some beneficiaries will NEVER be able to manage their 
share of your estate, regardless of age. As a result, you can either designate a trustee to manage it 
for them or you can provide they receive only an income flow from your estate. You can also add 
conditions for the receipt of a share of your estate. There is nothing wrong with waiting until a 
beneficiary attains a certain age (e.g., “I give John his share of the estate when he reaches age 25), 
achieves a certain level of education (e.g., “When John successfully completes his bachelor’s 
degree, he will receive 25% of his share of the estate.”), or corrects a poor lifestyle choice (e.g., “In 
the event John tests negative for illicit drugs and alcohol, he shall be entitled to his share of the 
estate”). You could even consider using the beneficiary’s own productivity as a basis for distribution 
(e.g., “The Trustee shall match John’s W-2 income up to a maximum of $50,000 annually.”) Such a 
requirement could cause a lazy or “underachieving” beneficiary to become more productive when 
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they see their siblings or other beneficiaries receiving more from the estate than they do. There may 
be other conditions you can require before a beneficiary receives your estate. Allow us to assist you 
in providing good directions for the distribution of your estate. 
 
Do any of your beneficiaries have special needs that must be considered? 
For some beneficiaries, the receipt of a share of your estate could be costly to them. If a beneficiary 
is receiving certain types of governmental benefits that are based on their income or resources, 
receiving a share of your estate could cost them those benefits. Of course, within your estate plan, 
we can create a special needs trust that would still allow a disabled beneficiary to receive 
something from your estate without costing them their benefits. However, this must be done 
carefully and be reviewed regularly. 
 
How might your estate best be distributed to your beneficiaries? 
There are many ways to distribute an estate. Of course, you could allow a beneficiary to receive 
your entire estate at your death. You could divide it into shares and parcel it out at certain ages or 
after certain periods of time (e.g., every five years). You could give a beneficiary only income from 
their share or provide they receive a certain percentage of the asset value each year (e.g., give 
them 6% of the value of the trust estate each year). Multiple distributions allow a beneficiary to often 
get used to owning and managing their share of your estate. In that way, they are less likely to 
misuse it or have others misuse it for them. Deciding on the distribution of your estate is where you 
will gain the most benefit from using an experienced estate planning attorney. 
 
What information might your representatives need to know about your assets or your 
estate? 
Consider what might happen if today you died or became incapacitated. First, whom do you want 
managing your estate? If you have chosen someone, do they know where to go to find instructions 
for managing your estate? Are there any special or specific instructions you need them to have in 
order to properly manage your estate? If you are still alive and they will manage your assets, what 
are your passwords and user information so they can do that online? Do you have any special 
assets that could bring a higher price if they are sold properly? Are there specific assets you want to 
give to specific individuals? If there are assets that several individuals might want, have you 
provided instructions for how those items can be sold or divided? These are all questions to 
consider and discuss with your estate planning attorney to make sure your wishes are followed 
after your death. 
 
What happens if a beneficiary dies before full distribution of your estate? 
The law is that if you die without a will or trust and one of your beneficiaries dies before you, their 
share will pass to their own children. That is typically what is referred to as a “per stirpes” 
distribution. Of course, you can change that with a will or a trust. In your estate plan, you can 
provide for a deceased beneficiary’s spouse, if desired, or you can eliminate the deceased 
beneficiary’s family from any further involvement in the distribution of your estate. Of course, most 
families will desire to keep the money “in the bloodline.” It is often a matter of determining who will 
control and manage the share of a deceased beneficiary’s portion of your estate until their children 
reach an appropriate age. 
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  Inheriting Well 
November 7, 2014 by Coventry Edwards-Pit, CFA, CFP (excerpted) 

 
As financial advisors, we are often asked how old a child should be before he gains access to inherited money 
or receives significant financial gifts. We know, through experience, that age is a poor barometer of readiness. 
 
But what should parents and trustees look for? How do they judge if funds will help launch a child into 
adulthood or delay the very maturation they are hoping to promote? 
 
Through interviews I conducted with successful inheritors – those who are self-motivated, productive and 
content – I discovered that there are four fundamental characteristics children need to develop before they 
inherit or are given wealth. 
 
The inheritors I interviewed all shared these characteristics. Young people who haven’t yet launched 
successfully into a financially and emotionally self-sufficient adulthood typically lack one, if not more, of these 
qualities. 
 
I have started to view this list as a powerful metric. I now tell clients that if their children can develop these 
characteristics, it’s likely they will be able to handle the money they are given. If they haven’t, no matter how 
old the children are, inheritance of any size may be very destabilizing. 
 
Core Markers 

1. The ability to earn their own money. 
For adult children, living off parental income can carry emotional freight that is rarely articulated but 
keenly felt. Tension about money is seldom about the money itself or the things money can buy, but about 
what the money symbolizes. When they are beholden to their parents for rent checks, spending money or 
clothing allowances, inheritors feel trapped in their parents’ clutches. We heard again and again in our 
interviews that adult children of the wealthy do not feel successful unless they are making their own 
money. 
 
And it’s not enough to believe you can make money if you need to. We found that in order to launch 
successfully, inheritors needed to have demonstrated the ability to make money in the past (even if they 
were demonstrating this to no one but themselves). There is a significant difference between assuming you 
have earning power and actually experiencing getting paid for your skills. When inheritors have never been 
tested, the uncertainty about whether they could succeed can seriously undermine their confidence, and 
they often find that belief and reality do not match up. 
 
We have learned that it is remarkable what children are capable of doing when parents simply present it to 
them as an expectation. The inheritors we interviewed all took for granted that they would earn their own 
money because their parents had encouraged them to do so from an early age. 
 
2. Motivation toward a personal goal. 
What does it take to be satisfied with the life you lead? Neurologist Victor Frankl, a Holocaust survivor, 
determined that even in the most dire circumstances, people can persevere and at times even thrive when 
they are fueled by a sense of purpose. This led Frankl to conclude that humankind’s primary drive is not 
toward pleasure or happiness, but the discovery and pursuit of money. “What man actually needs is not a 
tensionless state but rather the striving and struggling for some goal worthy of him,” Frankl wrote. 
 
Unfortunately, it’s common to see inheritors who seem stuck in the status quo. They have trouble 
engaging fully in everyday life and finding motivation to apply themselves consistently toward achieving a 
goal. These individuals end up lacking a sense of success. This can be tragically debilitating.  
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In contrast, the successful inheritors we interviewed all showed a remarkable ability to set explicit goals for 
themselves – whether it was running an art gallery, practicing medicine or heading the family retail chain – 
and to commit to working toward that goal. The fact that determined an individual’s sense of fulfillment 
and satisfaction was not necessarily achieving the goal, but successfully driving toward it. Each of them was 
motivated by some desire – whether it was making money, acknowledgment in a creative field or pursuing 
a deeply held interest – that drove them to apply themselves and to experience a sense of earned success 
that allowed them to lead productive and engaged lives. 
 
3. A grounded sense of self. 
Children naturally seek to please their elders, and this often involves trying to emulate their parents or 
fulfill their expectations. Yet, affluent children often experience a sense of guilt (as well as gratitude) for 
the opportunities they have been afforded and can fall into the trap of focusing their efforts in areas that 
speak more to their parents’ goals than their own. Separating one’s identity as a person from the identity 
of one’s family is difficult for every maturing child, and it is made all the more challenging when issues of 
wealth are involved. 
 
Among the primary hurdles we all face in reaching psychological maturity is becoming comfortable in our 
own skin – being able to accept and nurture our individual identities. With inheritors, this cycle of 
development is often interrupted. Adult children can feel guilty for the advantages they have enjoyed and 
fail to develop a healthy self-esteem. They may have been saved so often from learning through their 
mistakes that they have trouble with perseverance, motivation and self-discipline. Their experiences may 
be so different from the norm that they feel alienated and suspicious, leading them to be wary and 
uncertain adults. 
 
The successful inheritors in these pages are comfortable with their relationship to money and do not 
define themselves according to how much they do or don’t have. In many ways, their family wealth is 
incidental. Through their stores, we see that it is their sense of personal engagement that drives them most 
urgently in life. 
 
4. The ability to overcome setbacks. 
Resilience is defined as “the speedy recovery from problems,” and its most apt synonym is flexibility. It is a 
trait that is essential for all children and adults, regardless of financial status. 
 
A complicating factor is that coping with and overcoming adversity is a core skill that is developed 
experientially over a period of time. That is why it is critical for wealthy parents to provide their children, 
from an early age onwards, with consistent opportunities to deal with the consequences of their actions 
and the actions of others. 
 
Yet children of means are often stymied because they are spared having to muddle through managing their 
own problems. Time and time again, they are saved from the consequences of their errors by well-meaning 
parents, so they never have a chance to learn from their own mistakes. As a result, they cannot adequately 
build up their internal resources to address problems and instead often choose the easy way out. Most 
often, that is reflected in their career trajectories, where they quit as soon as a job becomes boring or 
difficult. If they don’t need to work for money, then why stick it out? 
 
But the inheritors we spoke with all exhibited an attitude of optimism and self-sufficiency that drove them 
to commit to goals and strive toward fulfilling them regardless of the immediate rewards. They showed 
resilience and discipline in spades, believing that, by their own efforts, any problem could be adequately 
addressed and overcome. 
 
How did this come to be? When parents allow their children to take charge by teaching them that the 
results they produce depend on their own efforts and actions, they are imparting a lifelong gift. The 
inheritors we spoke with shares numerous stories of times when they were encouraged and expected to 
weather challenges on their own. They were left with a palpable sense that they had one it once and could 
do it again.  
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What is Probate? 

Probate is the court administered process by which your assets are transferred after your death to 

your heirs. If you own real estate, such as your home, the deed to that property may be in your 
name alone. Legally, only you can sign a deed to transfer title to that property to someone else. 
However, when you die, who has the authority to convey that property? Although you would 
assume your spouse or children can do so, they have no legal authority unless and until they are 
appointed by a court. That is what the probate process involves. First, if you have a Last Will and 
Testament, that instrument is filed with the court along with a legal document, known as a Petition, 
requesting that the instrument be accepted as your Last Will and Testament. Realize that you have 
the right to prepare one or more Wills at any time. However, only the most recent document 
prepared while you are of sound mind can be accepted as your Last Will and Testament. Before a 
hearing can be held on the petition, notice must be given to your Heirs at Law. Your heirs at law are 
the individuals who would be entitled to receive your estate if you died without a Will. In other words, 
they are the individuals who would receive your estate by Intestate Succession. As an example, if 
you are married and have three children, but have a Will leaving your entire estate to your brother, 
notice of the petition for probate would have to be given to your spouse and children, even though 
you did not provide for them in your Will. On the other hand, if your Will left everything to your 
spouse and children, there is no requirement that notice has to be given to your brother since he is 
not an heir at law. 

 

Once a hearing is had on the Will and it is accepted as your Last Will and Testament, the Court 

appoints a Personal Representative who is either a person or entity named in your Will, or a 
person chosen by the Court. This person is also known as an “Administrator” or “Executor.” The 
Court then requires an inventory of your estate as well as the publication of a Notice to Creditors. 
This notice is in keeping with one of the other duties of probate - protection of creditors. Creditors 
with proper claims against your estate must be paid before any distribution can be made to your 
heirs. The notice gives the creditors a certain number of days (usually 60) in which to file claims 
against your estate. Any known creditors must be personally notified of their right to file claims, and 
any unknown creditors are notified by publication. If death occurred prior to 2010, an estate tax 
return must be filed. As of 2011, a federal estate tax return must be filed if the estate exceeded $5 
million in value and, currently for 2016, the exemption amount for federal estate tax purposes is 
$5.45 million. Even if no taxes are owing, due to the small size of the estate, it may be desirous to 
file the estate tax return in order to document the basis for various appreciated assets. Also during 
this time, allowances can be paid to the surviving spouse or minor children of the deceased person 
to support them during the estate administration period. 

 

When the creditors’ notice period expires, claims are paid, the estate tax is paid and the estate 

released and the estate is ready to be distributed. At that time, the personal representative asks the 
Court for permission to make distribution. He or she also files a final accounting to show the Court 
and the beneficiaries what income has been received and what expenses have been incurred 
during the probate process. Assuming no objections are filed, the Court authorizes the personal 
representative to distribute the estate and the case is closed. 

 
As you might guess, this process is both time-consuming and expensive. The shortest probate 

process takes approximately six weeks to complete, but can take as long as a year or more. 
Obviously, contested cases may take much longer. Court costs and publication expenses will cost 
$350 or more, and attorney’s fees can range from $3,000 to much, much more. The personal 
representative is entitled to a statutory fee based on the value of the entire estate administered. 
That fee in Oklahoma is 5% of the first $1,000, 4% of the next $5,000, and 2½% of everything 
above that. Some lawyers still base their fee for conducting the probate on the same statutory 
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schedule for the personal representative. However, attorney’s fees can be much more or much 
less. Lawyers, as well as accountants or other professionals involved in the estate can receive 
extraordinary fees for their services, all of which can be approved by the Court. The law also 
provides for sales procedures out of probate cases as well as options to waive accounting, 
inventory and other facets of the probate process. Keep in mind that probate is a public process. 
The probate records at the Courthouse are available to anyone who wishes to see them. With many 
counties now posting legal pleadings on their website, everyone can see what you owned at death, 
how much it was worth, and to whom you distributed it. 

 

If my estate is less than $600,000, do I still 
need probate after my death? 

Maybe. The value of your estate does not determine the need for probate, it is the character of the 

property that determines it. For example, you can own $5 million of real estate and it will not be 
subject to probate at your death if it is held in joint tenancy with your spouse. On the other hand, you 
can own a $2,000 vacant lot that will be subject to probate if the deed was in your name alone. You 
can own a $500,000 Certificate of Deposit and it will not be subject to probate if it names a 
Pay-on-Death (POD) beneficiary, such as one of your children or grandchildren. However, your 
$25,000 checking account could be subject to probate if it is in your name alone. 

 

The reason the $600,000 figure has become so well known is that, from 1980 through 1997, 

$600,000 was the amount of the federal exemption from estate taxes. However, probate and estate 
taxes are two entirely different things. In each of the examples above, the assets which are not 
subject to probate COULD BE subject to estate taxes. 

 

How can I avoid the need for probate? 

There are several ways to avoid probate. You can give away your entire estate before death. You 

can use joint tenancy to own your assets with an intended beneficiary. You can list pay-on-death 

beneficiaries on certain assets. You can contractually name beneficiaries of certain assets, such as 

life insurance. You can use a Living Trust. Each of these types of ownership have their advantages 

and disadvantages. 

 

Giving away your entire estate 

If you give away your estate, you also give away the control over it. If you give away your home, you 

cannot control who lives there. You cannot control if it is sold or mortgaged. On the other hand, if 
you do not own it, it is potentially not subject to estate taxes in your estate and it cannot be reached 
by your creditors. There are certain time periods which must elapse before these benefits apply. 
Also, giving your estate away can subject you to the federal gift tax. Giving away your estate, 
although sometimes beneficial, is VERY risky and should only be done after thorough legal 
consultation and ONLY done with a beneficiary you completely trust. Even then, the beneficiary’s 
own legal problems can affect the property given to him or her. For example, if you give your 
daughter your home and she already owns her own personal residence, your home - which she 
does not occupy as her primary residence - can be taken by her creditors, even though you are still 
living there! As a result, you may end up either being removed from your home or forced to pay rent 
just to continue to live there.  
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Joint Tenancy ownership 
Joint tenancy has been called “the poor man’s will” because it can and does effectively avoid 

probate on the death of the first joint tenant. However, if you and your spouse own property as joint 
tenants and both of you die together, the property held in joint tenancy is still subject to probate. 
Joint tenancy property is also subject to estate taxes and may actually cause an increase in overall 
estate taxes since the property may be fully taxable in the estates of both joint tenants. Joint 
tenancy property is reachable by the creditors of all joint tenants and owning property in joint 
tenancy will require all of the joint tenants (and their spouses, in some cases) to agree to the sale or 
encumbrance of the joint tenancy property. Finally, holding property in joint tenancy can cause an 
adverse income tax problem since the surviving joint tenant will not realize a stepped-up basis in 
the property when the first joint tenant dies. For example, if your father owned real estate worth 
$50,000 which he purchased for $10,000 (his tax basis is $10,000) and he puts it in joint tenancy 
with you, when you sell the property after his death you will have to pay capital gains taxes on the 
$40,000 of gain ($50,000 - $10,000 = $40,000). At a current federal capital gains rate of 23.8%, that 
would create a tax of $9,520. On the other hand, if the property was solely in your father’s name (or 
in the name of his trust) and the property passed to you at his death, you would realize a 
stepped-up basis to $50,000 so that if you sold it for $50,000 or less, there would be no capital 
gains, thus saving the $9,520 tax. 

 

Pay-on-Death designations 
This is possibly the easiest method of distribution. By executing documentation at your financial 

institution, you can designate a particular account or investment to pay on your death to a named 
beneficiary and you can also create a Transfer-on-Death Deed to pass real estate after your 
death. Unfortunately, you cannot put restrictions on the use of the account or the real estate after 
your death. Therefore, at your death, the particular account, investment, or real estate becomes the 
property of your named beneficiary. However, when the beneficiary dies, the asset may be part of 
the estate of the named beneficiary and possibly subject to probate. 

 

Contractual beneficiaries 
This concept is most commonly used with life insurance. Your life insurance policy names a 

beneficiary to whom the policy proceeds are paid at your death. As with the pay-on-death 
designation, you usually cannot put restrictions on the distribution. Also, as with the pay-on-death 
designation, the death of the beneficiary still causes a probate situation for the asset involved. 

 
Living Trust 

Creating a living trust involves transferring all of your titled assets into the name of the trust. You 

can be the trustee of your trust and, in order to allow the trust to function after your death or 
incapacity, you can also list successor trustees to manage the trust for you and distribute your 
estate at your death and you can put restrictions on the use and/or distribution of the trust assets. 
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My Will clearly states that everything goes 
equally to my children. Why does my Will 
need to go through Probate? 

This is one of the biggest misconceptions of estate planning! Some people feel that as long as their 

will is self-explanatory, it does not need to be probated. By law, your Last Will and Testament is not 
effective UNTIL it is probated. It does not matter if it is clear and unambiguous! It does not matter if 
you and your family fully and completely understand your wishes. Your assets titled in your name 
cannot legally pass to your heirs until the Court enters an Order stating that the assets pass to your 
heirs. Here is an example: You own your home in your name and have a Will leaving your home to 
your two children. As you know, in order to sell your home during your lifetime, you would need to 
sign the deed to the new buyer. At your death, a buyer will not just accept a deed from your two 
children since no legal determination has been made that they are your only children, or that they 
are entitled to your home (you could have left it to your spouse, your brother, or your church, for 
instance). Simply providing the buyer with a copy of your will does not solve the problem because 
there is no assurance the will was your last will and testament (you could have drafted another one 
later or the one provided might have been signed when you were incapacitated). Therefore, until a 
court of law has decreed that the will is your Last Will and Testament and that it does legally pass 
title to the real estate, your two children have no authority to execute a valid deed to the buyer. As a 
result, no will is effective unless and until it is subject to a probate proceeding. It does not matter 
how inexpensive or elaborate the will is, it has to be probated to be effective.  
 

Are there any reasons why I would not want 
to avoid Probate? 

Yes. If you do not feel you can find a successor trustee who can properly distribute your estate the 

way you desire, you may want to require the monitoring of the distribution process by the Court. If 
you feel that your children or other intended beneficiaries may argue and fight over the distribution 
of your estate, you may wish to have that distribution controlled by the Court. If you are a 
high-liability professional who might have a lot of claims or liabilities against your estate, you may 
wish to have all future claims barred through the probate process. Realize that the probate process 
is not necessarily a BAD thing! It could be time-consuming and more expensive than careful estate 
planning. However, it is a means of using a disinterested third-party (the Court) to control the 
distribution of your estate and to make sure your wishes are carried into full force and effect. 

 

Doesn’t Joint Tenancy avoid Probate? 

Joint tenancy can avoid probate on the death of the FIRST joint tenant, but not on the death of the 

last joint tenant. Joint tenancy has been called the “poor man’s will” since it can avoid probate and 
can insure that property held in joint tenancy ends up in the hands of the last remaining joint tenant. 
For example, if you wish to have your house pass to your child, you can put it in joint tenancy 
between you and your child. Then, at your death, the house would belong to the child. However, 
many people do not realize that if the child dies first, the value of the house is included in the child’s 
estate for estate tax purposes. Also, if the child is subject to a judgment or lien, the judgment or lien 
creditor has an interest in the real property held in joint tenancy. Finally, if you wish to sell the home 
held in joint tenancy, both your child and the child’s spouse will have to sign the deed along with 
you. Although, in many instances, joint tenancy can be an effective probate alternative, there are 
sizeable risks that may make joint tenancy inappropriate for your use. 
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If the value of my estate is less than the 
federal estate tax exemption amount, why 
should I worry about Estate Taxes? 

You may not have to worry about them. However, estate taxes are just one part of careful estate 

planning. Therefore, don’t ignore some of the other costs of dying aside from estate taxes, such as 
probate, burial and long term care. These expenses can reduce what you intend to leave to your 
beneficiaries. Additionally, over time, the estate tax exemption may change. There is no Oklahoma 
estate tax. It was permanently repealed in 2010. Presently, the federal estate tax exemption is 
$5.45 million. If you are married, that means you can pass $10.9 million without your family having 
to pay an estate tax. Depending on legislation, the exemption amount could go up or down. 
Therefore, consult regularly with your attorney or tax planner to make sure the estate tax will have 
an impact on your estate. 
 

  

DID YOU KNOW? 
In Italy, a high income family loses 49.4% 
of its earnings to taxes, the most among the 
world’s leading economies. The next 
highest taxing countries are India (44.1%), 
the U.K. (42.7%), France (41.9%), and 
Canada (41.9%). The U.S. ranks 8th on this 
list, with a tax bite of 39.5%, assuming 
payment of New York State income tax. 
 
Source: bbc.com 
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What is Long Term Care?

1
 

Someone with a long physical illness, a disability, or a cognitive impairment (such as Alzheimer’s 

disease) often needs long-term care. Many different services help people with chronic conditions 
overcome limitations that keep them from being independent. Long-term care is different from 
traditional medical care. Long-term care helps one live as he or she is now; it may not help to 
improve or correct medical problems. Long-term care services may include help with activities of 
daily living, home health care, respite care, adult day care, care in a nursing home, and care in an 
assisted living facility. Long-term care may also include care management services, which will 
evaluate your needs and coordinate and monitor the delivery of long-term care services. 

 

Someone with a physical illness or disability often needs hands-on help with activities of daily 

living. People with cognitive impairments usually need supervision, protection, or verbal reminders 
to do everyday activities. 

 

The way long-term care services are provided is changing. Skilled care and personal care are still 

the terms used most often to describe long-term care and type or level of care you may need. 

 

People usually need skilled care for medical conditions that require care by medical personnel 

such as registered nurses or professional therapists. This care is usually needed 24 hours a day, a 
physician must order it, and the care must follow a plan. Individuals usually get skilled care in a 
nursing home but may also receive it in other places. For example, you might get skilled care in 
your home with help from visiting nurses or therapists. 

 

Personal care (sometimes called custodial care) helps one with activities of daily living (ADLs). 

These activities include bathing, eating, dressing, toileting, continence, and transferring. Personal 
care is less involved than skilled care, and it may be given in many settings. 

 

One national study projecting nursing home use noted: “Of the approximately 2.2 million persons 

who turned 65 in 1990, more than 900,000 (43%) are expected to enter a nursing home at least 
once before they die.” The same study reported that among people who live to age 65, only 1 in 3 
will spend three months or more in a nursing home. About 1 in 4 will spend one year or more in a 
nursing home. Only about 1 in 11 will spend five years or more in a nursing home. In other words, 2 
out of 3 people who turned 65 in 1990 will either never go to a nursing home or will spend less than 
three months in one. Women are more likely to need nursing home care than men. The study 
discussed above projected that 13% of women will spend five or more years in a nursing home. 
Only 4% of men will be in a nursing home that long. As you grow older, your risk of needing nursing 
home care also goes up. 
 
 
 
 
 
 
 
 

                                                 
1
 From A Shopper’s Guide to Long-Term Care Insurance from the National Association of Insurance 

Commissioners. 
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If my Assets are held in a Living Trust, aren’t 
they protected if I need to go into a Nursing 
Home? 

No. This is another common misconception of the use of a living trust. Realize that the typical 

revocable living trust is one that you control. As a result, the assets in the trust are still considered 
yours. Even if you are not the trustee, if you retain the right to amend or revoke the trust, the assets 
are still considered resources of yours for nursing home purposes. Finally, even if you use an 
irrevocable trust which you create, if you are a beneficiary of that trust, the assets within the trust 
are not protected if you must go into a nursing home. Of course, in order to avoid the problem of 
losing your assets to a nursing home creditor, we recommend you consider long-term health care 
insurance. Such a policy can pay most or all of the cost of your nursing care, whether in a nursing 
facility, assisting living center, or in your own home. Secondly, realize that you do not immediately 
give up all title to your assets if you go into a nursing home. As long as your income and resources 
can pay your way through the home, you lose nothing. It is only under those circumstances where 
your income and resources cannot cover the costs of your nursing care that resort must be had to 
government assistance in the form of Medicaid. There are certain threshold requirements for 
Medicaid and we can discuss those requirements with you. There are ways to protect your estate 
from nursing home creditors. One method involves a Special Needs Trust. Such a trust involves 
transferring your assets to children or other intended beneficiaries who then create a trust for your 
benefit which limits your access to the income and principal of the trust. Unfortunately, you cannot 
be a trustee of the trust and assets transferred to the trust can still be counted against you in 
qualifying for Medicaid unless they are transferred well in advance of your need for Medicaid. 
Please make sure you include long-term health care planning as a part of your estate planning 
decision-making. 

 

Can’t I give away my Estate so that I can 
qualify for Medicaid? 

Yes. However, timing is everything. If you are already in the nursing home, it may be too late! 

Generally, assets transferred from your control within five years of seeking Medicaid qualification 
are still considered resources of yours. For example, if you give your home and bank accounts to 
your children in January and then apply for Medicaid in February, you will be denied, even though 
you no longer own anything. The government dictates the parameters for disqualification from 
Medicaid. However, in most instances, you will need to divest yourself of assets at least five years 
in advance of going into a nursing home.  
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Will the Government do more to help pay for 
Long-Term Care in the future? 

With the passage of the Health Insurance Portability and Accountability Act of 1996 (HIPAA), the 

federal government defined at that time the limited role it would play in providing long-term care 
financing in the foreseeable future. For, at the same time this legislation made Medicaid access 
more difficult, it also established favored tax benefits for people who purchase long-term care 
insurance. By thus encouraging the purpose of private long-term care insurance, the government 
had then sent a clear message: This is all the help you can expect from us. Otherwise, you are on 
your own! 
 

However, Obamacare has changed all of that. Depending on how the states respond, it could be 

good, or it could be VERY bad. Under Obamacare, Medicare and Medicaid can be expected to add 
35-40 million enrollees in the next ten years, with cost projections amounting to a 35 percent 
increase of the current state burden of $190 billion. All states will face massive cost-sharing 
increases and Medicare costs are usually always a contentious issue in a state’s budget, 
particularly in tough economic times. When Nevada announced it would join a lawsuit by various 
state attorneys general to challenge the legality of President Obama’s bill, state officials calculated 
its increased Medicaid costs under Obamacare at $1 billion a year—and keep in mind, that 
estimate does not even begin to account for the likely increase in utilization that comes from the 
illusion of “free” healthcare. Therefore, although there may be some benefits provided to some that 
qualify as being lower income individuals, it is more likely that Obamacare may limit access to 
Medicaid services or cause states to divert budgeted funds from other areas to fund the Medicaid 
mandate. 

What is the difference between Medicare and 
Medicaid? 

Before looking at available government help, you need to know about the types of care available. 
Long-term care can be divided into levels based on the types of services provided. The most 
professionally intensive level is that of providing medical care, such as the administration of 
injections, physical therapy, and rehabilitation. The middle level provides personal care, such as 
help with eating and dressing. The most basic level offers a clean and comfortable place to live and 
social activities. 

 
Institutional care may be defined as care that is provided by non-family members outside the 
home. Skilled nursing care is the highest level of care. It is primarily for seriously ill people who 
need constant medical supervision. Intermediate nursing care is provided for those who cannot 
live alone but who do not need 24-hour supervision by a registered nurse. Custodial care is the 
level of care most people have in mind when they think of a nursing home. It is also the level of care 
most people will need and the level of care they will need the longest. 

 
Although circumstances may make some form of institutional care necessary, most people would 
prefer to remain at home. Home-care assistance can range from installing grab bars in showers to 
providing the services of visiting nurses and therapists. Did you know that, according to the ALS 
Association, 80% of all long term care is provided by family caregivers? The types of services 
frequently available for such assistance include (1) friendly visitor programs; (2) telephone 
reassurance programs; (3) meals-on-wheels programs; (4) homemaker services; and (5) 
transportation programs. The national average hourly rate for homemaker/companions was $19 
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in 2009, according to the 2009 MetLife Market Survey of Nursing Home, Assisted Living, Adult Day 
Services, and Home Care Costs. Other resources list the hourly cost between $15 and $25, 
depending on where you live. Therefore, if this is the option you wish to choose, are you financially 
able to pay $360.00 to $600.00 PER DAY for such care? 

 

Finally, please keep in mind that caring for an aging relative is not just a financial burden, it can be 

an emotional burden as well. Reducing this kind of stress makes it easier to help loved ones 
continue to receive care in the home. Adult day-care programs are an excellent solution to the 
problem of caregiver stress. Respite care may also offer family caregivers a needed break. Please 
check with either the Department of Human Services or area aging services for the availability of 
such programs in your city. 

 

Medicare is a form of public health care insurance that is available to people over age 65 or to 

people who have been on Social Security disability for 24 months or who have end-stage renal 
disease or Lou Gehrig’s (ALS). Medicare is made up of Parts A, B, C & D. 
 

Part A - (Hospital insurance) helps cover your inpatient care in hospitals. Part A also helps 
cover skilled nursing facility, hospice, and home health care if you meet certain conditions. 
Part A helps cover the following: 
• Inpatient care in hospitals. This includes critical access hospitals and inpatient 

rehabilitation facilities. 
 
• Inpatient stays in a skilled nursing facility (not custodial or long-term care) 
• Hospice care services 
• Home health care services 
• Inpatient care in a Religious Nonmedical Health Care Institution (covered is related 

to non-medical, non-religious parts of care) 
You usually don’t pay a monthly premium for Part A coverage if you or your spouse paid 
Medicare taxes while working. If you get benefits from Social Security or the Railroad 
Retirement Board, you will automatically get Part A starting the first day of the month you 
turn age 65. 

 
Part B - (Medical insurance) helps cover medically-necessary services like doctors’ 
services and outpatient care. Part B also helps cover some preventive services to help 
maintain your health and to keep certain illnesses from getting worse. 

 

You pay the Part B premium each month. Most people will pay the standard premium 

amount of $104.90 a month for 2016 (up from $99.90 in 2012). However, higher income 
individuals earning more than $85,000 or joint filers earning more than $170,000, will pay 
as little as $40 extra and as much as $219.80 extra (for individuals earning more than 
$214,000 and married couples earning more than $428,000). 

 

If you don’t sign up for Part B when you are first eligible, the cost for Part B may go up 10% 

for each full 12-month period that you could have had Part B, but didn’t sign up for it. 

 

Similar to Part A, if you get benefits from Social Security or the Railroad Retirement Board, 

you will automatically get Part B starting the first day of the month you turn age 65. If you 
don’t want it, you must follow the instructions provided to decline this coverage. 
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Part C - (Medicare Advantage (“MA”) Plans) is another way to get your Medicare benefits. 
It combines Part A, Part B, and, sometimes Part D (prescription drug) coverage. Medicare 
Advantage Plans are managed by private insurance companies approved by Medicare. 
These plans must cover medically-necessary services. However, plans can charge 
different co-payments, coinsurance, or deductibles for these services. 

 

Medicare Advantage Plans may offer extra benefits, such as vision, hearing, dental, 

and/or health and wellness programs, and most include Medicare prescription drug 
coverage (usually for an extra cost). Medicare Advantage Plans generally have provider 
networks. This means you probably have to see doctors who belong to the plan or go to 
certain hospitals to get covered services. You may need a referral to see specialists.  
 

If you use providers who aren’t in the network, you may have to pay the entire cost of the 

covered service. Some plans may let you use out-of-network providers, sometimes for a 
higher cost. You should check with your doctors or hospital to find out if they accept the 
plan. 
 
Part D - (Medicare Prescription Drug Coverage) helps cover prescription drugs. This 
coverage may help lower your prescription drug costs and help protect against higher costs 
in the future that you can use to stay physically and mentally healthy. To get Medicare drug 
coverage, you must join a Medicare drug plan. Medicare drug plans are run by insurance 
companies and other private companies approved by Medicare. Each plan can vary in 
costs and drugs covered. 

 

Even if you don’t take a lot of prescription drugs now, you should still consider joining a 

Medicare drug plan. If you decide not to join a Medicare drug plan when you are first 
eligible, you may pay a late-enrollment penalty if you choose to join later.  

 

Medicaid is a state-administered federal program of health care coverage for people with low 

income and assets and is subsidized by the federal government if certain standards are met by the 
state plan. Medicaid pays for hospital care, outpatient care by physicians and certain other health 
care providers and for board and lodging, as well as treatment, in certain long-term care facilities. 
New laws enacted under the Health Insurance Portability and Accountability Act of 1996 (HIPAA) 
tightened the eligibility requirements and made it extremely difficult to qualify for Medicaid without 
first spending down your assets. 

 

Medicaid was established in 1965, at the same time as Medicare, under Title XIX of the Social 

Security Act. It was designed to assist low-income families in providing health care for themselves 
and their children. It also covers certain individuals who fall below the federal poverty level. It covers 
hospital and doctor's visits, prenatal care, emergency room visits, drugs and other treatments. 

 

Other people who are eligible for Medicaid include low-income children under age 6, low-income 

pregnant women, Supplemental Security Income recipients, adopted or foster children, specially 
protected groups, children under age 19 whose family income is below federal poverty level, some 
Medicare beneficiaries and other groups, as determined by each state. Most families who receive 
welfare probably have a social worker assigned to them, and this person will usually advise a family 
on its Medicaid eligibility. Many doctors will also be able to inform their patients about Medicaid. 
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Here are some other government benefits you may also be aware of: 

Social Security. Social Security is a form of social insurance that provides basic income 
maintenance. An eligible individual receives monthly cash benefits based on the prior 
payment of a payroll tax (“FICA”) by himself or by such a worker upon whom he is 
considered dependent. The benefits are payable to a covered worker if and when he or she 
retires or becomes disabled before age 65. Benefits also are payable to eligible 
dependents who become survivors on the death of a worker. Widows, wives, minor 
children and adult children who have been disabled from childhood are among the people 
who may be eligible as dependents or survivors. 

 

Supplemental Security Income. The SSI program is for disabled and blind individuals of 
any age, and persons age 65 or older. This program can provide an income to disabled 
persons who have never worked - including children - or persons whose disabilities prevent 
them from working. SSI is intended for those who have little income and few resources. 

 

Social Security Disability Insurance. The SSDI program pays benefits to eligible 
workers under the age of 65 - and to their dependents or survivors - to make up for income 
lost when the worker becomes disabled or blind and is unable to return to work. The SSDI 
program is ONLY available to persons who have paid into the Social Security System by 
working a required period of time in certain occupational categories. 

 

How do I qualify for Medicaid? 
Approximately 39 million people receive Medicaid benefits. To qualify for Medicaid, you must meet 

two basic eligibility requirements. First, you must be considered categorically needy because you 
are blind, disabled, or elderly. Second, you must be financially needy. This means that your income 
and your assets must fall under a certain limit set by the state in which you live. In attempting to 
qualify for Medicaid, the applicant’s income must be less than 250% of the SSI benefit level. For 
2016, that amount is $2,431.25 a month. That simply means that if your income is greater than 
$2,431.25 a month, you cannot qualify for Medicaid. There are exceptions to those situations where 
you have a spouse or other dependents who will still be living at home. Also, please keep in mind 
that Medicaid qualification involves TWO TESTS - an income test and a resource test. If you have 
more than $2,000 in total assets (resources), you cannot qualify for Medicaid, regardless of your 
income. That is why you hear about people having to “spend down” their assets when they are in a 
nursing home. Although there are procedures available to assist those with income over $2,431.25 
a month ($3,277.08 for a married couple), if your income exceeds $3,277.08 a month

2
, you cannot 

receive Medicaid qualification under any circumstance. 

 

In general, if one spouse is in a nursing home (the institutionalized spouse) and one spouse can 

continue to live at home (the community spouse), the spouse not in a nursing home can keep 
one-half of all countable assets on the date the other spouse enters a nursing home. However, 
there is a maximum amount of $119,220 that the spouse can keep. In other words, if the TOTAL 
countable assets are $238,440 or less, the community spouse can keep half. However, if the total 
countable assets exceed $238,440, then they must be spent down to that level before the 
institutionalized spouse can qualify for Medicaid. Of course, even with countable assets of 
$238,440 or less, the half belonging to the institutionalized spouse must be spent down. Under all 
circumstances, the minimum amount left to the community spouse is $23,844. 

 

 

 

                                                 
2
 Changed from $2,500 as of February 1, 2007 
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Unfortunately, a lot of people think they can just give away their assets or transfer them to family 

members. It is not that simple. The law used to be that you were disqualified one month for every 
$2,000 of assets transferred and that the lookback period was three years. On February 8, 2006, 
President Bush signed into law the Deficit Reduction Act of 2005 (“DRA”). The passage of the DRA 
completely changes the landscape of Medicaid planning.  

 

The DRA made three major changes to Medicaid as it relates to long-term care costs. These 

changes are as follows:  

 
(1) Increase in the look-back period. Prior to the DRA, Medicaid applicants needed to disclose all 
gifts made within the three years prior to applying for Medicaid. The DRA increased that look-back 
period to five years. This change may not seem all that substantial, but many long term care 
policies provide for the payment of benefits for a period of three years. Limiting the benefit payout 
period to three years made long term care insurance affordable for more people. With a three year 
benefit period, the insured could then dispose of his assets while being assured of the fact that he 
had sufficient assets to pay for his care during the entire look-back period. At the end of the 
look-back period the insured would be out of funds and would also be qualified for Medicaid. With 
the increase in the look-back period, long term care policies purchased before 2006 should be 
reviewed. If possible, those policyholders should consider increasing the benefit period to at least 
five years. 

 
An even larger impact will be in forcing individuals to attempt to see into the future for five years 

instead of three. With a three year look-back period it was possible, although difficult, to calculate 
the costs of long term care and make reasonable assumptions about the individual’s situation. The 
increase to five years will make that job more difficult and next to impossible when considered in 
light of the other changes discussed below. 

 

(2) Starting date of ineligibility (“penalty”). Prior to the passage of the DRA, the ineligibility or 
penalty period began on the date of the gift by a Medicaid applicant. For instance, if a Medicaid 
applicant made a $50,000 gift to one of his children on January 1, 2005, his ineligibility for Medicaid 
began on that date. His ineligibility for Medicaid was calculated by dividing a penalty figure (called 
the “penalty divisor”) into the amount of the gift. Under this example, the Medicaid applicant would 
be ineligible for Medicaid for a period of 25 months following the gift. Therefore, by February 1, 
2007, this applicant would be eligible for Medicaid.  

 

Under the DRA, the ineligibility or penalty period does not begin on the date of the gift. Rather, it 

begins on the date when that applicant is “otherwise eligible” for Medicaid. Effectively, this means 
that the applicant must be otherwise qualified for Medicaid by having depleted his funds and is a 
resident in a nursing home.  
 

Changing the facts of our example above will illustrate the dramatic impact of this change. Let’s 

assume that our applicant makes a $50,000 gift on January 1, 2007. At the time of the gift he is 
healthy, living alone in his home and has another $50,000 available for his own use. On January 1, 
2009, this applicant is hospitalized and is eventually admitted to a nursing home during the same 
month. During the next 10 months (assuming monthly nursing home care costs are $5,000 a 
month), he will deplete the $50,000 in additional savings that he had back in 2007 when he made 
his gift. His ineligibility period does not begin to run in January 2007 or even January 2009 when he 
is admitted to the nursing home. Rather, it will begin to run in October or November of 2009, after he 
has been in a nursing home for ten months and after he has otherwise depleted his remaining 
funds. Under this example, his period of ineligibility would run from approximately October, 2009 
until November 2011 (25 months), during which time he would have to rely on the generosity of his 
family or friends to pay for his care. If he had not given away the $50,000 in 2007 and still entered a 
nursing home in January 2009, he would have qualified for Medicaid after he spent the $100,000 in 
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assets he had prior to the gift. Using the same $5,000 monthly figure, he would be qualified for 
Medicaid by September 2010, when he will have totally used up the $100,000 in assets and be 
otherwise eligible for Medicaid. 

 

(3) Cumulative gifts. Prior to the passage of the DRA, generally each gift during the three year 
look-back period was viewed separately and penalty periods were assigned separately. With the 
passage of the DRA, all gifts and charitable contributions made during the five year look-back 
period will be totaled to assess one entire period of ineligibility. Therefore, seemingly innocent gifts 
such as assisting a child with a down payment on a home or larger charitable contributions will 
become part of the computation of this period of ineligibility. A Medicaid applicant might, for 
instance, make gifts to his children over that five year period totaling $20,000 and charitable 
contributions totaling $10,000. These innocent looking gifts and contributions will result in a period 
of ineligibility of five months. Moreover, this period of ineligibility will only commence after the 
applicant has been admitted to a nursing home and is otherwise eligible for Medicaid. Elderly 
couples and individuals having modest wealth will need to be concerned about the impact of these 
two changes to the Medicaid laws. 
 

The changes wrought by the DRA will mean that elderly individuals will have to plan carefully for 

their long term care. Many individuals should consider or reconsider the purchase of long term care 
insurance. Any individual having a net worth of between $50,000 and $1 million should look 
carefully at the purchase of some form of long term care insurance. For an individual with a net 
worth below $50,000, the purchase of long term care insurance is probably not affordable. 
Conversely, for an individual having a net worth in excess of $1 million, even a long stay in a 
nursing home will probably not dramatically decrease his net worth. 

 

Long term care insurance is similar to life insurance, meaning that, the earlier that it is purchased, 

the cheaper and more available it is. Individuals in their 40s should begin looking at long term care 
policies. Waiting until age 70-75 is similar to waiting until age 50-55 to purchase life insurance. 

 

What is Long Term Care Insurance? 
Long-term care insurance is one other way you may pay for long-term care. This type of insurance 

will pay for some or all of your long-term care. Long-term care insurance is a relatively new type of 
insurance. It was introduced in the 1980s as nursing home insurance but has changed a lot and 
now covers much more than nursing home care. 
 

You should know that the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”) 

gives some federal income tax advantages to people who buy certain long-term care insurance 
policies. These policies are called Tax-Qualified Long-Term Care Insurance Contracts, or simply 
Qualified Contracts. Check with your tax advisor to find out if the tax advantages make sense to 
you. 

 

Private insurance companies sell long-term care insurance policies. You can buy an individual 

policy from an agent or through the mail. Or, you can buy a group policy through an employer or 
through membership in an association. You can also get long-term care benefits through a life 
insurance policy.  

 

Today, most long-term care insurance policies are sold to individuals. Insurance agents sell many 

of these policies but companies also sell policies through the mail or by telephone. You will find that 
individual policies can be very different from one company to the next. Each company may also 
offer policies with different combinations of benefits.  
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Insurance companies that sell long-term care generally pay benefits using one of two methods: the 

expense-incurred method or the indemnity method. It is important to read the literature that 
accompanies your policy (or certificate for group policies) and compare the benefits and premiums.  

 

When the expense-incurred method is used, the insurance company must decide if you are 

eligible for benefits and if your claim is for eligible services. Benefits are paid either to you or your 
provider up to the limits in your policy. Your policy or certificate will pay benefits only when you 
receive eligible services. Most policies bought today pay benefits using the expense-incurred 
method.  
 

When the indemnity method is used, the benefit is a set dollar amount. The insurance company 

only needs to decide if you are eligible for benefits. The specific services are not important. The 
insurance company will pay benefits directly to you up to the limit of the policy. 

 

It is important that you understand what services your long-term care insurance policy covers and 

how it covers the many types of long-term care services you might need to use. Policies may cover 
the following: 

 

• Nursing home care 
• Home health care 
• Personal care in your home 
• Services in assisted living facilities 
• Services in adult day care centers 
• Services in other community facilities 

 

You should know what types of facilities are covered by your long-term care insurance policy. If 

you’re not in the right type of facility, the insurance company can refuse to pay for eligible services. 
New kinds of facilities may be developed in the future and it’s important to know whether your policy 
will cover them. 
 

Some policies may pay for care in any state-licensed facility. Others only pay for care in some 

state-licensed facilities, such as a licensed nursing facility. Still others list the types of facilities 
where services will not be covered, which may include state-licensed facilities. Policies often will 
not cover homes for the aged, rest homes, and personal care homes. Some policies may list 
specific points about the kinds of facilities they will cover. Some will say the facilities must care for a 
certain number of patients or give a certain kind of care. When shopping for a long-term care policy, 
check these points carefully and compare the types of services and facilities covered in the policy. 
Also, most long-term insurance policies usually do not pay benefits for: 

• a mental or nervous disorder or disease, other than Alzheimer’s disease or other 
dementia; 

• alcohol or drug addiction; 
• illness or injury caused by an act of war; 
• treatment the government has provided in a government facility or already paid for; 

or 
• attempted suicide or intentionally self-inflicted injuries. 
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How much Long Term Insurance coverage 
should I obtain? 

This is a difficult question to answer since the amount of coverage is a factor of the cost of the 

coverage. The policy of certificate may state the amount of coverage in one of several ways. A 
policy may pay different amounts for different types of long-term care services. Be sure you 
understand how much coverage you will have and how it will cover long-term care services you 
receive. 

 
Maximum Benefit Limit. Most policies limit the total benefit they will pay over the term of the 
policy, but a few don’t. Some policies state the maximum benefit limit in years (e.g., one, two, three, 
or more, or even lifetime). Others write the policy maximum benefit limit as a total dollar amount. 
Policies often use words like “total lifetime benefit,” “maximum lifetime benefit,” or “total plan 
benefit” to describe their maximum benefit limit. When you look at a policy or certificate be sure to 
check the total amount of coverage. In most states, the minimum benefit period is one year. Most 
nursing home stays are short, but illnesses that go on for several years could mean long nursing 
home stays. You will have to decide if you want protection for very long stays. Policies with longer 
maximum benefit periods cost more. Read your long-term care insurance policy carefully to learn 
what the benefit period if. 

 
Daily/Monthly Benefit Limit. Policies normally pay benefits by the day, week, or month. For 
example, in an expense-incurred plan, a policy may pay a daily nursing home benefit of up to $150 
per day, and a weekly home care benefit of up to $500 a week. Some policies will pay one time for 
single events, such as installing a home medical alert system.  

 

When you buy a policy, insurance companies let you choose a benefit amount (usually $50 to 

$250 a day or $1,500 to $7,500 a month) for care in a nursing home. If a policy covers home care, 
the benefit is usually a portion of the benefit for nursing home care. It is important to know how 
much skilled nursing homes, assisted living facilities, and home health care agencies charge for 
their services BEFORE you choose the benefit amounts in your long-term care insurance policy. 
Check the facilities in the area where you think you may be receiving care (not necessarily where 
you live now!), whether they are local, near a grown child, or in a new place where you may retire. 
Finally, if offered, consider an inflation rider to your policy which increases the coverage by either a 
variable cost-of-living increase or a regular compounding amount, such as five percent. This rider, 
although it requires that you pay an additional premium, is a great way to safeguard your care if you 
purchase coverage at a younger age and/or do not properly anticipate future increases in costs. 

 

There are several ways policies may cover home health care. Some long-term care insurance 

policies only pay for care in your home from licensed home health agencies. Some also will pay for 
care from licensed health care providers not from a licensed agency. These include licensed 
practical nurses; occupational, speech, or physical therapists; or licensed home health care aides. 
Other policies may pay for services from home health care aides who may not be licensed or are 
not from licensed agencies. Home health care aides help with personal care. You may find a policy 
that pays for homemaker or chore worker services. This type of policy, though rare, would pay for 
someone to come to your home to cook meals and run errands. Generally, adding home care 
benefits to a policy also adds to the cost of the policy. Most policies DO NOT pay benefits to 
family members who give care in the home. 

 

Be sure to shop among policies, companies, and agents to get the coverage that best fits your 

needs. 
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What other Long Term planning issues 
should I consider? 

Long-term planning is not just about which nursing home to stay in. There are numerous other 

events to examine and decide. Who do you want as a caregiver for you, if you become 
incapacitated? If you are married, you will usually want your spouse. However, what if your spouse 
is deceased, incapacitated, or just unable to take care of you? Who do you choose next? 
Obviously, discuss with your chosen care providers what you want them to do and make sure they 
are willing to act.  
 

Speaking of nursing homes, have you considered where you might want to stay (or not stay) in the 

event you required immediate long term care? Such an event could happen if you broke a hip, had 
a stroke, or had an accident. Therefore, it is wise to visit and investigate nursing homes, assisted 
living centers, and other long-term care facilities in the area where you might want to stay. 

 

Go ahead and make your burial plans now. I know it is hard, but it is much easier for you to do this 

than it will be for your family to do after your death or the death of a disabled family member. 
Additionally, if possible, go ahead and pay for your burial. An irrevocable pre-paid burial contract up 
to $7,500 in value is generally not considered a resource of yours for Medicaid qualification 
purposes. 

 

It is always hard to decide what you might need in supplemental or incidental income if you later 

require nursing home care and qualify for Medicaid. Figure out what you spend now for Aluxuries@ 
such as glasses, dentures, cable television, clothing, medications, nutritional supplements and 
other incidentals. Medicaid does not cover the cost of these items and, therefore, other money will 
have to be available to pay for them, unless you want your family members to have to pay them.  

 

Who do you want to manage your money if you become incapacitated? It can be the same person 

as your chosen health care provider. However, it may be wise to have someone else just to avoid 
the potential problems of having someone in charge of you AND in charge of your money at the 
same time. 

 

If you have a disabled child that you are providing care for, who will provide care for that child if you 

die or become disabled yourself? Who will bury that child? Where will the supplemental income 
come from to buy things for that child after your death or incapacity? How will that child continue to 
receive government benefits if you die or if you leave a part of your estate to the child? One of the 
most important things you can do for the benefit of your disabled child is to prepare a Letter of 
Intent. This letter of intent can be a list of instructions for your successor caregiver for the child so 
that the caregiver knows what you want and what you do to take care of your child. In order to 
properly protect assets for your disabled child, we recommend the use of a Special Needs Trust. 
This trust can be created and funded now, such as with a life insurance policy or other investment, 
or made a part of your Last Will and Testament or Living Trust. In either situation, the Special 
Needs Trust can provide for your disabled child and then, at the child’s death, pay the proceeds of 
the trust either to your other children or to other family members, friends or charitable organizations. 
Since the trust is irrevocable, the assets within it are usually not considered a part of your estate for 
estate tax purposes and are protected from your creditors. 
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Are There Any Additional Benefits Available 
to Veterans? 

Yes. Any wartime veteran with 90 days of active duty, one day beginning or ending during a period 

of War, is eligible to apply for the Aid & Attendance Improved Pension (“A&A”). A surviving spouse 
(marriage must have ended due to death of veteran) of a wartime veteran may also apply. The 
individual applying must qualify both medically and financially. To qualify medically, a wartime 
veteran or surviving spouse must need the assistance of another person to perform daily tasks, 
such as eating, dressing, undressing, taking care of the needs of nature, etc. Being blind or in a 
nursing home for mental or physical incapacity, or residing in an assisted living facility also 
qualifies. Such qualification must be documented by your physician. In other words, there needs to 
be adequate medical evidence that you (or the spouse) cannot function completely on your own. 
The A&A Pension can provide up to $1,758 per month to a veteran, $1,130 per month to a surviving 
spouse, or $2,085 per month to a couple. To qualify financially, an applicant must have on average 
less than $80,000 in assets, excluding their home and vehicles, if one of them is able to live at 
home. Contrary to Medicaid qualification, there is no lookback period when qualifying for the A&A 
Pension. The VA merely looks at the value of assets on hand at the time of application.  

 

The A&A Pension is part of the VA’s Improved Pension, which consists of three tiers. A&A is the 

highest level awarded to a veteran or surviving spouse. The other two levels of the Improved 
Pension are Household and Basic. To qualify for the Household Pension, the applicant is not as 
limited in their need for assistance as someone meeting the needs of A&A. Pension. Any eligible 
wartime veteran who reaches the age of 65 is classed as permanently and totally disabled 
regardless of their physical fitness and can receive the Basic Pension. 

 

If you are currently receiving disability compensation from the VA, you cannot receive both the 

compensation and pension. What you can do is to file for the Improved Pension based on 
non-service connected health issues. If the application is approved, the VA will pay whichever 
benefit has the highest dollar amount. To apply for the A&A Pension, you will need the following: 

 

 • Discharge/separation papers (DD-214). 
 • Copy of marriage certificate. 
 • Copy of current Social Security award letter. 
 • Net worth information. 
 • Proof of all income from pensions, retirement, interest income from investments, 

annuities, etc. 
 • Proof of insurance premiums, medications, medical bills or any other medical 

expenses that are not reimbursed by insurance or Medicare. 
 • Physician statement that includes current diagnosis, medical status, prognosis, 

name and address, ability to care for self, ability to travel unattended, etc. 
 • Banking information for direct deposit (include a voided check). 
 • List of all doctors and hospitals visited in the last year. 
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 What is Asset Protection? 
Asset protection involves legally protecting or sheltering your assets from creditors. Most people 

think of “creditors” as being debt collectors or judgment holders and often the thought of asset 
protection puts a bad taste in people’s mouths. However, creditors can include spouses, children, 
in-laws, and the government. Asset protection, as a part of a carefully prepared estate plan, can 
save a family from estate taxes, reduce income taxes, and allow for senior members of the family to 
control assets until their death or incapacity. Asset protection is also a procedure used to protect 
your estate in the event of a long-term care incident through the use of a Special Needs Trust, as 
mentioned earlier. There are numerous documents for asset protection: 

 

Limited Liability Company 

A limited liability company is a statutory legal entity which protects each of the participants, known 

as members, from liability. A Family Limited Liability Company (FLLC) is a limited liability company 
involving only you and your family members, such as children, grandchildren, or those with whom 
you wish to share your estate. A FLLC closely parallels the Family Limited Partnership (FLP) 
described below. The major advantage to the FLLC is that the manager of the FLLC, occupying the 
same position as the general partner of the FLP, has NO personal liability for the business of the 
FLLC. As a result, many people are selecting the FLLC as their choice for an asset protection 
document. 

 

You can be the Manager of the FLLC so that you can control the FLLC assets. You can also be a 

member. Your other family members will also be members. You can use the FLLC to reduce the 
size of your estate by making gifts to the other members of interests in the FLLC. You do this by 
signing simple assignments of interests to them. By law, you can make gifts of up to $14,000 per 
year per person without triggering a gift tax. You will only make gifts of your interest as a member 
and you can let your total ownership interest dwindle down to as little as one percent and STILL 
maintain full control as long as you are the Manager. 

 

The law does grant the creditor certain rights in the FLLC, however. The creditor can get what is 

known as a charging order against a manager or member who has suffered a judgment. The 
charging order gives the creditor the right to receive any income actually distributed to the member. 
However, as the Manager, you can retain the right to NOT distribute income and, therefore, the 
creditor can be denied any recovery from the FLLC. Also, the law does not allow the creditor to take 
and sell the FLLC interest without the consent of the Manager. Obviously, you can protect the 
member's interest by refusing to allow the sale. Thus, a creditor cannot obtain any right to influence 
the operation of the FLLC. 

 

You must keep in mind that creating and establishing a FLLC is more than just filing the entity. 

There are other documents and actions that must surround these entities in order to create 
sufficient proof that the entity is valid and justified. We can discuss these actions with you, should 
you consider a FLLC as a part of your estate plan. 

 

As the result of changes in the law in 1997, you can now have a one-person FLLC. This provides 

an additional advantage, since you cannot have a one-person partnership. This entity, commonly 
referred to as “the Tax Nothing” can protect you from liability associated with risky investments, 
such as real estate, and also protect those investments from your individual creditors. 
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Limited Partnership 

A limited partnership is a written agreement between at least two people. One is the general 

partner who manages the business of the partnership and the other is the limited partner. The 
limited partner cannot manage the business of the partnership. The general partner is WHOLLY 
liable for any losses caused to the partnership. The limited partner is, much like a passenger on a 
bus, simply "along for the ride". He or she cannot participate in the management, but he or she can 
receive distribution of profits and losses from the partnership. A person can be both a general and a 
limited partner and any number of individuals or entities can be a part of a limited partnership. A 
limited partner of a limited partnership is in much the same position as a member of a limited 
liability company. Both have limited liability and their interests are protected from creditors. Some 
planners prefer to use the limited partnership entity instead of the limited liability company entity 
because of the many years of court and tax decisions upholding the use of the limited partnership. 
The limited liability company is a much more recent entity with not as much legal history. However, 
due to its similarity to the limited partnership, we believe legal decisions will uphold the use of the 
limited liability company in the same manner as they support the limited partnership. 

 

Irrevocable Trust 

In discussing estate planning, we described a revocable, living trust. When a trust is revocable, it 

cannot and generally does not affect the rights of creditors, including nursing home or other medical 
creditors. However, an irrevocable trust can provide asset protection benefit, although generally not 
for the trustor (trustmaker). The Special Needs Trust discussed earlier is a form of an irrevocable 
trust. To make it beneficial for asset protection (such as nursing home protection), it generally 
should be a third-party irrevocable trust. That means that someone other than the person for whose 
benefit it is to be creates it. Generally, this involves gifting assets to someone who then creates the 
trust for the benefit of the person who initially owned the assets. 

 

However, in many instances, parents or grandparents have created irrevocable trusts for the 

benefit of their children or grandchildren or to protect particular assets. Two other types of 
irrevocable trusts are discussed below. 

 

Irrevocable Life Insurance Trust 
It is true, as insurance agents say, that life insurance proceeds are not subject to income taxes. 

However, those same insurance proceeds can be subject to estate taxes at the time of your death. 
If you own a policy of insurance on your life, the proceeds are taxable in your estate at the time of 
your death. In fact, life insurance accounts for 75% of all federal estate tax dollars assessed! If you 
name your spouse as the beneficiary of your policy, there is no tax on the proceeds since you have 
an unlimited marital deduction. However, what happens if your spouse dies shortly after you? The 
proceeds are taxable in your spouse's estate! Furthermore, what if one or more of your 
beneficiaries are minor children? Legally, they are entitled to their share of the proceeds (after your 
death) when they reach age eighteen. Do you really want to give an 18-year old $500,000? You can 
avoid these problems with an irrevocable life insurance trust. 

 

Such a trust, commonly referred to as an ILIT, is one you create and in which you place your life 

insurance. You designate a close friend, advisor or bank as trustee, and designate your spouse and 
children as beneficiaries. Upon your death, the proceeds from the life insurance policy are paid to 
your trustee of the ILIT. Since you did not own the policy in your individual capacity, but rather in an 
irrevocable trust, the proceeds are not taxable in your estate. If your spouse survives you, the 
trustee can pay the income and as much of the principal as is necessary to your spouse for his or 
her care. When your spouse dies, the proceeds are then paid to your children, if they are at the age 
you want them to be when they receive the proceeds. Such a trust allows you to withhold the money 
from your heirs for as long as you wish and even skip over a generation and provide that the 
proceeds are eventually distributed to grandchildren or great-grandchildren or other heirs. With 
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appropriate language, you can protect the policy proceeds from creditors of your heirs as well. The 
only real disadvantages to this sort of trust are that the trust is irrevocable and the insured person 
cannot be the trustee or beneficiary of the trust. Please also be advised that any existing life 
insurance that you transfer to your ILIT is still included in your estate for estate tax purposes if you 
die within three (3) years of the date the policy is transferred into the trust. Therefore, it is wise to 
create your ILIT before applying for life insurance that the trust, not you personally, can take title to 
any new policies. 

 

Children’s Trust 
This is a form of a trust that can allow you to continue control of assets after allocation to your 

children or grandchildren, or can allow you to protect certain assets from your children’s creditors, 
spouses and others. Many times, instead of making a child a limited partner of a FLP or a member 
of a FLLC, individuals will use a trust for the benefit of that child. The parent can be the trustee of 
the trust. However, all beneficial ownership is in the name of the child. The Trust can set forth 
various parameters for the distribution of income and principal from the trust to the child and can 
even provide for the distribution of the trust assets after the child dies, thereby avoiding redirection 
of the trust assets by the child’s will or trust and avoiding loss of the trust assets in the event of 
divorce. 

 

Why not just use a Corporation? 
Many people ask why a corporation seems to be used so infrequently. They know that the 

corporate form of business has been around for many years and has worked to protect individuals 
from the liability of their business. This is true and a corporation still provides that liability protection. 
However, if you are sued personally, your creditor can take the stock that you own in your 
corporation. When you use corporate stock to reduce your estate by making gifts to children and 
other beneficiaries, if you give away more than 50% of the stock, you lose control of your 
corporation. For these reasons and others, a corporation, although still a good form of business 
entity, is not necessarily the best form to use.  
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If my assets are held in a Living Trust, are 
they protected from my creditors? 

No. Once again, as in the case of long-term health care planning, assets in a revocable living trust 

of which you are the trustee and/or beneficiary are reachable by creditors. However, most of us 
have all the asset protection we need with the Oklahoma exemption laws. Those laws are some of 
the broadest and most protective in the country and provide that the following assets are exempt: 

 

1. Your home, subject to the following limitations: 
In a city, town or village Up to one acre of land, selected by the owner. 

 

Outside a city, town or village Not more than 160 acres in one or more parcels, selected 
by the owner. 

 
NOTE:  At least 75% of the total square foot area of the improvements for which a 

homestead exemption is claimed must be used as the principal residence in order 
to qualify for the exemption. If more than 25% of the total square foot area of the 
improvements for which a homestead exemption is claimed is used for business 
purposes, the homestead exemption amount shall not exceed $5,000. 

 
2. A manufactured home. 
3. All household and kitchen furniture held primarily for personal, family or household use 

(NOTE: A household computer may be considered an item of household goods, under 
certain circumstances). 

4. Any lot or lots in a cemetery. 
5. Implements of husbandry necessary to farm the homestead and tools, apparatus and 

books used in any trade or profession of such person or a dependent of such person, not to 
exceed $10,000. 

6. All books, portraits and pictures that are held primarily for the personal, family or household 
use of such person or a dependent of such person. 

7. The person's interest, not to exceed $4,000, in wearing apparel that is held primarily for 
personal, family or household use of such person or a dependent of such person. 

8. The person’s interest, not to exceed $3,000 in aggregate value, in wedding and 
anniversary rings. 

9. All professionally prescribed health aids for such person or a dependent of such person. 
10. Five milk cows and their calves under six months old that are held primarily for personal, 

family or household use of such person or a dependent of such person. 
11. 100 chickens held primarily for personal, family or household use of such person or a 

dependent of such person. 
12. Two horses and two bridles and two saddles held primarily for personal, family or 

household use of such person or a dependent of such person. 
13. Such person's interest, not to exceed $7,500 in one motor vehicle. 
14. Guns, not to exceed $2,000 in aggregate value, that are held primarily for personal, family 

or household use of such person or a dependent of such person.  
15. Ten hogs held primarily for personal, family or household use of such person or a 

dependent of such person. 
16. Twenty head of sheep held primarily for personal, family or household use of such person 

or a dependent of such person. 
17. All provisions and forage on hand, or growing for home consumption, and for the use of 

exempt stock for one (1) year. 
18. 75% of all current wages or earnings for personal or professional services earned during 

the last 90 days. 
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19. Such person's right to receive alimony, support, separate maintenance or child support 

payments to the extent reasonably necessary for the support of such person and any 
dependent of such person; 

20. Any interest in a retirement plan or arrangement qualified for tax exemption purposes 
under present or future Acts of Congress. 

21. Such person's interest in a claim for personal bodily injury, death or worker's compensation 
claim, for a net amount not in excess of $50,000. 

22. All right, title and interest, including cash value, in and to any life insurance or annuity 
policy. 

23. Any interest in an Oklahoma College Savings Plan account. 

 

Essentially, those items necessary for living are exempt. However, the following items are NOT 

exempt (unless they are part of a qualified retirement plan): 
 

1. Parcels of real property other than your personal residence. 
2. Stocks. 
3. Bonds. 
4. Savings accounts. 
5. Boats. 
6. Collectibles. 
7. Mutual funds. 
8. Vehicles in excess of $7,500. 
9. Patents and trademarks. 
10. General partnership interests. 

 

There are numerous other items not subject to exemption and, for the most part, you will not have 

an exemption in a particular item unless the exemption is specifically provided for by law. Also, in 
the event of a judgment or claim against you, you must assert your exemption in order to protect the 
property attempted to be taken. Therefore, knowing your exemptions is important!  

 

What should I do with my retirement assets? 

Examine your own estate. Chances are your largest asset is your retirement plan. For years, the 

government, as well as competent financial planners have encouraged Americans to make early, 
regular deposits to a tax deferred retirement arrangement such as an IRA, pension plan, 401(k) 
plan, Keogh plan, or 403(b) annuity. With retirement plans that are tax deferred, the advantage of 
continued deferral is that dollars, which otherwise would have been sent to Washington and state 
capitals in the form of income taxes and would otherwise cease earning income for the account 
holder, stay invested and produce income. By delaying the payment of taxes, dollars are earned 
that would otherwise never have existed. It is true of course that those earnings will also be taxed 
when withdrawn (except for a qualified distribution from a Roth IRA) but the accumulation of income 
on income tax dollars which is deferred and which is in turn invested and compounded year after 
year, through succeeding generations after the death of the account holder, presents a very 
favorable tax strategy.  
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The law requires that an individual start making required minimum distributions from qualified 

retirement plans by April 1
st
 of the year following the year in which the individual attains age 70½. 

The equation for calculating required distributions at age 70½ is really quite simple. There are, as 
you might expect, exceptions and special rules and other regulatory garble, but the basic rule is that 
there is a pool of assets which is subject to a requirement that part of the pool must be distributed 
each year beginning on a certain date and continuing each year thereafter. Each year the pool of 
assets is divided by a number to get the required distribution. This divisor changes and the pot of 
money into which the number is divided changes. 

 

It is necessary to comment at this point about the April 1
st
 required beginning date. The April 1

st
 

required beginning date is a special grace extended to taxpayers for the first year that they start 
paying taxes on their retirement plans. In fact, if the individual uses the April 1

st
 grace period for the 

first required distribution, TWO distributions must be made in that year, one for the year in which 
age 70½ occurred (which the April 1

st
 rule allowed to be postponed to the next succeeding year) 

and one for the regular distribution for that year. 

 
 How to Prolong the Distributions to Defer Taxes 

Section 401(a)(9) of the Internal Revenue Code permits required distributions to be made over a 

period not exceeding the life expectancy of the plan participant or IRA account owner and his or her 
beneficiary. Since the life expectancy of two persons is a longer period than one person, those 
interested in establishing the longest possible distribution period and, thereby slowing the required 
distributions as much as possible (thereby deferring income tax and enabling further 
compounding), have a vested interest in making sure that the life expectancy of a younger 
beneficiary (as well as the participant or account owner) can be used. 
 

Usually, for a married couple, the desired beneficiary is the spouse. An individual can change his 

or her beneficiary at any time. However, the beneficiary of record on the date when the plan 
participant or IRA account owner attains 70½ is the one which will control (i) whether the beneficiary 
is a Designated Beneficiary; and (ii) the amount of additional life expectancy which may be added to 
the participant’s life expectancy for required distribution purposes.  

 

 Among the possible beneficiaries a participant may choose, special advantages (i.e., the ability to 

use the beneficiary’s life expectancy for required distribution purposes) are accorded to a specially 
defined Designated Beneficiary. A “Designated Beneficiary” is a living individual who can be 
ascertained as of the Required Beginning Date. Such a beneficiary must be ascertainable so that 
the beneficiary’s life expectancy can be calculated. The beneficiary can be made by the plan 
participant or IRA account holder on a form provided by the plan or IRA sponsor, or if there is a 
default provision in the plan or IRA document naming a specific individual (e.g., spouse, or children 
by right of representation) that will do as well. An estate (e.g., estate of the participant or IRA 
account holder), is not a designated beneficiary even though a person’s heirs or legatees are 
ascertainable at the Required Beginning Date. The problem from the IRS’s point-of-view is that the 
heirs may be quite different when, after the Required Beginning Date, the participant or account 
holder actually dies. In fact, naming the participant’s estate is a poor choice for a variety of reasons. 
Not only is there no Designated Beneficiary thereby accelerating distributions, but the plan or IRA 
assets are also subject to probate expenses and creditor’s claims. If an estate is named as 
beneficiary, it should be well down the line of contingent beneficiaries. 

 

If a group of beneficiaries is named for a single IRA account or qualified plan (e.g., “my children by 

right of representation”), the life expectancy of the oldest of the group is used for calculating 
distributions to all members of the group. Charities are not Designated Beneficiaries. Accordingly a 
participant who names a charity as a primary beneficiary at the Required Beginning Date will be 
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forced to use his or her own single life expectancy for required distribution purposes. Naming a 
charity as a beneficiary along with individuals, such as children, who would be eligible to be 
Designated Beneficiaries make the whole lot ineligible to be Designated Beneficiaries. 

 

The way to maximize the benefits where you wish to use several Designated Beneficiaries is to use 

separate IRA accounts. If you have three children and your church which you wish to list as 
Designated Beneficiaries, then create four separate IRA accounts. Then, you can name a child as 
beneficiary of the first three accounts (and, accordingly, use each of their individual lives in 
calculating the Required Minimum Distribution for each account), and use the charity as the 
beneficiary of the remaining account (requiring distribution to be made based on your life 
expectancy alone). 

 

Note that once the Required Beginning Date has come and gone it does not matter if the 

Designated Beneficiary dies thereafter. Payouts are still made as if the Designated Beneficiary is 
still alive. 
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Types of Estate Planning Documents  
and Concepts Used 

Although estate plans vary among individuals, many of the estate planning documents and 
concepts used are similar. List below is an explanation of some of the more common ones: 

 
Last Will and  
Testament This is the most common form of estate planning document. In Oklahoma, there 

are two types of wills. The first is called a "holographic" will. It is one prepared 
totally in the testator's own handwriting and signed and dated by the testator. The 
other type, referred to as a "typewritten" will, is one that is typed and signed by the 
testator before at least two witnesses. Other states have requirements for three or 
more witnesses. However, as long as a valid will is signed here in Oklahoma, it is 
valid in other states. A will is a document whereby you express, in writing, how you 
want your estate disposed of at the time of your death; who you want to have 
manage your estate for you; as well as various other instructions. Although many 
people include funeral instructions in their will, it should be noted that a will is 
generally not admitted to probate until weeks and even months after death. There 
is a statutory requirement in Oklahoma for a will to be filed for probate within one 
year after death. 

 
Living Trust  A living trust, also called an Inter Vivos Trust, is a document whereby you convey 

property from your individual name to a trust of which you (or you and your spouse) 
are the trustee. The trustees are the only people who can manage or control the 
property within the trust. It is also necessary that a trust have beneficiaries. Initially, 
you (or you and your spouse) will be the beneficiary of the trust. In that manner, 
you will owe no duty to any other beneficiaries (such as children) to account for 
what is in the trust. You can essentially do what you please with the trust property. 
Upon your death, the trust can name the successor trustees and can provide for 
the division and distribution of your estate after your death. Finally, a trust can 
provide for the management of your property in the event you become disabled. In 
this manner, a trust can avoid the need for a guardianship. Since probate records 
are public records, having a trust provides a great deal of privacy. Remember, 
however, that a trust only avoids probate and guardianship as to the property that 
is placed in the trust. Therefore, it is beneficial to have a fully funded trust. This 
means one that contains all of your property, which must be legally titled into the 
name of either the trust or the name of you as trustee of your trust. In the event you 
already have arrangements made for the disposition of all of your liquid assets at 
your death and the only asset that remains titled in your individual name is your 
home, you can use a Personal Residence Trust which is a simplified version of 
the fully funded living trust designed to own only your home. 

Durable Power of  
Attorney A power of attorney is a document by which you appoint someone (a friend, 

spouse, relative, etc.) to act in your place. It can be for a limited purpose, such as 
signing checks on your bank account, or signing a deed or mortgage for you in 
case of your absence (this was very common during the Persian Gulf war, as well 
as the Iraq and Afghanistan conflicts), or it can be for a general purpose which 
essentially gives your attorney-in-fact the power to do anything that you could have 
done. A power of attorney is valid until it is revoked, or until the creator dies or 
becomes incompetent. Further, if the power of attorney is a durable power of 
attorney, it will be valid even after the incapacity of the creator. As of September 1, 
1992, a durable power of attorney can be created to give a person the authority to 
make health care decisions for the maker of the power. As a result of the Health 
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Insurance Portability and Accountability Act of 1996 (HIPAA), a durable power of 
attorney for health care as well as one just for business or financial purposes 
should also include language allowing your attorney-in-fact to be able to review 
and discuss all medical records and treatments as well. 

Advance Directive  
for Health Care This is the so-called "living will", which is not really a will at all. It is a document in 

which you state your intention and desire not to be connected to artificial life 
support in case your death is imminent or in the event you are in a terminal 
condition or a persistently unconscious condition. The document also allows you to 
designate a person, known as a health care proxy, to make health care decisions 
for you in the event you are unable to do so. As with the durable power of attorney 
described above, the advance directive for health care should contain language 
allowing your attorney-in-fact to be able to review and discuss all medical records 
and treatments. Many people confuse this document with a Do-Not-Resuscitate 
(DNR) consent form which is a form, signed by the person or an authorized family 
member and the person’s doctor consenting to the decision not to attempt 
resuscitation of the person in the event their vital signs cease. It is our 
recommendation that everyone have an Advance Directive for Health Care. 
However, a Do-Not-Resuscitate form should only be used for those frail and 
elderly individuals for whom physical resuscitation might cause more damage than 
good. We recommend that a DNR form be discussed with your primary healthcare 
provider. 

 
Life Estate Generally this is used only for probate avoidance purposes. It involves conveying 

your real estate to someone, such as a child, and reserving to yourself the right to 
live there for the rest of your life. Upon your death, your interest terminates and the 
person or persons owning the rest of the property (the remainder) will own it all. 
Unfortunately, as a life tenant, you cannot usually sell or mortgage the property 
(other than the sale or mortgage of your life estate which has little value). Upon 
your death, the remainder owners usually need to file an Affidavit to legally 
determine your death in order to terminate your ownership interest in real estate, 
and may have to file a court proceeding to terminate other ownership rights you 
held. A life estate has become a useful way to contribute property to a charity. You 
can retain use and control of the property during your life, and then have the 
property pass to a charity after your death. 

 

Irrevocable Trust This trust, which is formed similar to a living trust, has a more limited use. You 

generally do not want an irrevocable trust to own most of your property because 
you cannot change the terms of such a trust. This form of trust is useful, however, 
to own life insurance since the proceeds of life insurance are of no personal benefit 
to you and can be taxable in your estate for estate tax purposes if you own the 
policy. This form of trust is also useful for charitable planning which can 
substantially reduce estate taxes, eliminate capital gains taxes and generate 
income taxes savings. Some forms of irrevocable trust can only be used to protect 
your assets from consideration as resources in qualifying for Medicaid. However, 
such a trust cannot be created by you and allow you to be a beneficiary since, by 
law, any beneficial interest you retain in the trust is fully reachable by your 
creditors, including nursing homes. 
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Special Needs  
Trust This form of trust is created to protect assets in the event you or your spouse must 

spend time in a nursing home and cannot afford its cost. The trust involves 
transferring assets from your name and that of your spouse to a child or other 
trusted individual who then creates this trust for your benefit. Your rights in the trust 
are limited to income and principal to supplement any government benefits you are 
receiving. Presently, there is a maximum disqualification period for Medicaid of 60 
months. Therefore, for this trust to be beneficial to you, it must be created at least 
60 months BEFORE you require nursing home care. Otherwise, your family may 
be required to spend the assets placed in this trust for your care until the 60 month 
period expires and you qualify for Medicaid. Unfortunately, you cannot be the 
trustee of your Special Needs Trust and you cannot make changes to the trust 
once it is executed. The trust also will require its own tax identification number and 
must file a separate income tax return annually. 

Pay on death  
designation Many people use this option, usually provided by banks and investment 

companies, to allow for passage of certain property after death to designated 
beneficiaries. Common types of property for which this designation is used are 
certificates of deposit and savings bonds. Also, most IRA accounts provide for a 
pay on death designation. 

 
Gifting Many people give gifts and do not think about how it is reducing the size of their 

estate. Many times, they do not think of the tax consequences either. Gifts are 
taxable under federal law. For 2016, a person can give up to $14,000 per year to 
any one or more persons and not pay gift taxes. As a result of the Taxpayer Relief 
Act of 1997, the amount a person can gift annually will increase, beginning in 1999, 
based on inflation. However, the exempt amount will be rounded down to the next 
$1,000 increment. There can be multiple gifts. For example, if you have five 
grandchildren, you can give each of them $14,000 for a total of $70,000 this year. 
You and your spouse together can gift up to $28,000 per person per year. For 
larger gifts, you must file a federal gift tax return. There is also a lifetime gift 
exemption limit of $5.45 million. There is no Oklahoma gift tax. Many people do not 
realize that converting property ownership from your individual name to that of you 
and someone else (a child, for example) creates a possible gift which can be 
taxable. You can also make gifts through a charitable trust to generate sizeable 
estate and income tax benefits. 

Nomination of  
Guardian This is a document by which you designate or nominate someone as YOUR 

guardian, in the event of your incapacity or in the event of an attempt to have a 
guardian established for your care and benefit. Realize that, if you have a living 
trust and a durable power of attorney, there should be no need for a guardianship 
over you. But, in the event such a guardianship proceeding is initiated, your written 
nomination, signed while you are still competent, can control the appointment 
process. 

Transfer-on-Death 
Deed This form of deed is similar to a Pay on death designation for accounts. It allows 

you to designate a beneficiary to receive certain parcels of real estate at your 
death. However, until your death, the beneficiary has no right in the real estate and 
you are free to change the beneficiary designation at any time. The only 
requirement of the beneficiary is that they claim the property within nine (9) months 
after your death by filing an affidavit, which will include a copy of your death 
certificate, stating their intention to claim the property. If the affidavit is not timely 
and properly filed, the property will require probate to pass to your heirs, devisees 
and legatees.  
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Putting It All Together 

 

Alright, you have read all the materials in this book. Now, what do you do? How do you decide what is right 

for you? Is estate planning simply a “one-size-fits-all” approach? Absolutely not! However, there are 
certain elements that should be a part of every basic estate plan: 

 
Durable Powers of Attorney. This document is possibly the most important document can have. It allows 
you to appoint someone, such as a spouse, child, or trusted loved one, to sign things for you, make health 
care decisions for you, and generally handle your personal business in the event of your incapacity. Why is 
it so important? Well, without a durable power of attorney, there may be the need for a guardianship over 
you and your property. A guardianship - sometimes referred to as a “living probate” - is a court proceeding in 
which a judge appoints someone, such as your spouse or a child, to manage your person and your property. 
A guardianship costs thousands of dollars - money that could have been used to take care of you, instead of 
to pay a lawyer! Therefore, whether you have a will, a trust, or simply have all of your property in joint 
tenancy with your intended beneficiaries, you need a durable power of attorney. We recommend separate 
durable powers of attorney - one for business and one for health care purposes. Both of them should 
contain a legal waiver of your privacy rights (sometimes referred to as a “HIPAA waiver”) so that your 
representatives can discuss your health care with your health care providers. 

 

An Advance Directive for Health Care (Living Will). Many people state, “My family already knows my 
thoughts about artificial life support.” That may be so. However, what written proof do you or they have of 
those thoughts? Additionally, who has the authority to communicate those thoughts to your doctors? Under 
what circumstances DO you want artificial life support? These are the issues that can be addressed with an 
Advance Directive for Health Care. Such a document is commonly called a living will. It is not to be confused 
with a living trust or a last will and testament. Although you can prepare your own advance directive, 
Oklahoma has a specific statutory form for such a directive. In order to avoid problems or confusion when 
the use of such a document is required, it is recommended that you use the statutory form and have it 
properly signed, witnessed and notarized. Furthermore, in order to communicate your desires to your 
doctors, we recommend you meet with your doctors who may be called upon to make life and death 
decisions for you and discuss with them your intentions, concerns, and desires for artificial life support. By 
doing so, you can save your family and loved ones a lot of anxiety and concern if it becomes necessary to 
make decisions regarding artificial life support. 

 
A Last Will and Testament or Living Trust. The choice is yours! The purpose of both of these documents 
is to set forth instructions for the distribution of your estate after your death. A will is usually cheaper to 
prepare. However, it will be subject to a probate proceeding after your death, usually costing thousands of 
dollars in legal fees and expenses, before your will is effective. A living trust, on the other hand, will not be 
subject to probate, as long as it is properly prepared and maintained. A will must be made public when it is 
submitted for probate after your death. A trust is kept private. You do not have to retitle any of your assets 
with a will. However, with a trust, you must retitle everything into the name of your trust. A probate judge will 
monitor the distribution of your estate through the probate process. Your successor trustee usually has 
complete control over the distribution of your trust estate without judicial monitoring. Regardless of which 
document you choose, you want to express your wishes, concerns, and desires for the distribution of your 
estate. Although we all hope to live many more years, express your desires as if you are dying TODAY. 
Why? You may not live to tomorrow! Both a will and a trust are usually drafted to be revocable. That means 
they can be changed at any time. Therefore, if your estate or family situation changes over time, so can your 
will or trust. If you do not have a will or trust, you will be leaving decisions regarding the distribution and use 
of your estate to family members who may or may not follow your stated desires, or a probate judge who 
has no knowledge of your family situation and your personal wishes. 
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A Letter of Instruction. This is not the same thing as your will or trust! The purpose of this letter is to set 
forth instructions and procedures for handling your estate after your death and implementing your will or 
trust. This letter should include: 
 

1. Names, addresses, and telephone numbers of advisors such as lawyers, accountants, 
financial planners, insurance agents, and others; 

2. Information on the location of important papers, such as wills, trusts, insurance policies, 
safe deposit box keys, and other valuable papers; 

3. Information as to your passwords, passcodes, user names and other information 
necessary to access electronic files, including your social media accounts; 

4. Information on your burial arrangements; 
5. Names, addresses, and telephone numbers of family members to call; 
6. Information on credit cards and other debts to be handled at your death; 
7. Your wishes for the continued investment of your estate for the benefit of income 

beneficiaries. 

 

Such a letter will be a valuable tool for your successor trustees, personal representatives and family 

members in knowing what to do with your property. The letter should be reviewed regularly and updated to 
reflect your then-current estate. 

 

Long-Term Health Care Plans. In this day and time when there is much concern about the cost of nursing 
care, start making plans NOW for your long-term health care. As stated earlier in these materials, you 
should investigate the purchase of long-term health care insurance. With sufficient insurance, you will not 
need to worry about losing your estate to pay for your nursing care. You will not need to worry about 
qualifying for Medicaid. You will not need to worry about being a burden on your loved ones. The longer you 
wait, the more expensive long-term health care insurance becomes. Therefore, obtain it now, before the 
premiums increase and the need arises. If you cannot afford or do not want long-term health care insurance 
and do not have sufficient assets to generate the money necessary for nursing home care, please discuss 
this subject with us well in advance of the need to go to a nursing home. If you wait until the eve of moving 
to the nursing home, there is little that can be done to protect your estate from dwindling away paying your 
way through a nursing home. 

 

ONE TRUST OR TWO? 

A common dilemma for a married couple is deciding whether to use one living trust or two. In other words, 

should the spouses have separate trusts or a joint trust? It is our recommendation that, if your entire estate 
is under $5.45 million, a joint trust is more efficient and useful. It does not require that you and your spouse 
separate assets or lose control over any portion of your joint estate. However, if you and your spouse 
cannot agree on the final distribution of your entire estate, or if the total value of your estate exceeds $5.45 
million, you may want to consider using separate trusts. Although a joint trust - if properly prepared - can 
work to avoid federal estate taxes, many couples choose to create separate trusts which they individually 
control, using children or others as successor trustees. By doing so, there is little danger of the IRS or other 
taxing authority attempting to include the trust of one spouse in the estate of the other at death. In most 
instances, a joint trust must be “dismantled” into two trusts upon the death of the first spouse. However, the 
ease of management of the joint trust during the joint lifetimes of both spouses makes such a trust 
desirable. 
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WHAT DO I DO ABOUT ESTATE TAXES? 

First, determine if you will have an estate tax. As stated above, as long as your estate is under $5.45 

million, it will not be subject to estate taxes of any sort. If your estate exceeds whatever allowable exemption 
is available, there is only one way to avoid the estate tax: give your estate away! You can start by making 
lifetime gifts now to children, grandchildren, or other intended beneficiaries. However, the gift must be a 
complete gift. In other words, you cannot sign a deed and put it in your desk and consider it a gift to your 
child. Likewise, you cannot write a check to an heir and not allow the recipient to cash it. The gift is not 
completed until the deed is filed or the check cashed. Consider the use of a family limited liability company 
or family limited partnership as a vehicle to funnel gifts to children which can still allow you to keep total 
control of the assets within the company or partnership. However, if you do not choose to make lifetime 
gifts, the choice at death is simple: Keep what you have for your heirs and pay a portion of your estate to the 
government in the form of a tax, or give a portion of your estate to charities of your choice. It is clear that the 
money your estate will pay in estate taxes will not go to your family members or other heirs. Therefore, why 
not give it to a charitable beneficiary of your choice? There are many ways in which you can make gifts to 
charities that benefit you as well as the charities. Charitable trusts can avoid capital gains on highly 
appreciated assets and charitable gift annuities can provide excellent income, especially to older 
individuals.  

 

Do not simply eliminate charitable gift planning because you consider your estate too small or you do not 

consider yourself charitably inclined. Remember, each year you give about a third or more of your income to 
charity -- the IRS -- which uses that money for the charities supported by the federal and state government. 
Do you feel the federal government can manage your “gifts” as efficiently as your church or college? 
Wouldn’t you rather make a gift that allows you to give instructions for its use, instead of paying taxes for 
which you have no control over its use? Charitable planning can benefit you as well as charities. Charitable 
gift annuity rates are substantially higher than bank CDs rates and can provide you with lifetime income! 
But you must start the planning now. Ask us for information on charitable giving. 
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Glossary of Estate Planning Terms 

 

We know that legal terms can be confusing. In plain English, here are definitions of some 
commonly used estate planning terms: 

 
ADVANCED DIRECTIVE 
FOR HEALTH CARE A document by which you state your intention regarding the use of artificial 

life support and appoint a health care proxy to care out your intentions. 

 

AID & ATTENDANCE A pension benefit from the Veterans Administration for eligible wartime 
veterans and their surviving spouses to pay a portion of the cost of long 
term care. 

 

ATTORNEY IN FACT This is the name given to a person who you appoint to act for you in a 
POWER OF ATTORNEY. This person is also sometimes called your 
AGENT. 

 

BENEFICIARY The person or persons for whose benefit a TRUST is created. 

 

COGNITIVE IMPAIRMENT A deficiency in a person’s short-or-long term memory; orientation as to 
person, place and time; deductive or abstract reasoning; or judgment as it 
relates to safety awareness. 

COMMUNITY SPOUSE  
RESOURCE ALLOWANCE The value of assets (resources) that the spouse not in a nursing home is 

allowed to retain while the other spouse is seeking MEDICAID. 

 

CORPUS The property placed within a TRUST. 

 

DEVISEE A person who receives a gift of real property from you by way of your WILL 
or TRUST or other distribution of your estate. 

DURABLE POWER OF 
ATTORNEY A document by which you designate or appoint someone (an 

ATTORNEY-IN-FACT) to perform one or more designated tasks for you or 
make decisions for you. 

 

ESTATE Everything that you own. 

 

ESTATE TAX A tax assessed by the federal government against the value of the transfer 
of things in which you own an interest at the time of your death to your 
BENEFICIARIES. This is different from an income tax. 

 
GIFTING The process of transferring assets to another for less than adequate or no 

consideration or value. 

 

GUARDIAN A person appointed by a Court to take care of and manage the property 
and person of an incapacitated or partially incapacitated individual. 

 

GRANTOR In the estate planning context, the person who creates a TRUST or makes 
a gift. In the real estate context, the person who conveys real property. 

 

GRANTEE The person who receives a conveyance of real property. 
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GUARDIAN An individual appointed by a Court to take care of your person or your 
property. Someone who is just the guardian of your property can also be 
called a CONSERVATOR. 

 
HEIRS The individuals and organizations named in your trust, will or determined 

by law who receive your ESTATE. 
 
IRREVOCABLE In the context of a TRUST, it means that the trust cannot be changed, 

modified or terminated. 
LAST WILL AND 
TESTAMENT A written document that expresses the TESTATOR=s intention regarding 

the disposition of assets after death and appoints a PERSONAL 
REPRESENTATIVE to manage the ESTATE. 

 

LEGATEE A person who receives a gift of personal property from your ESTATE by 
virtue of your WILL or TRUST or other distribution of your ESTATE. 

 
LIFE ESTATE Granting to someone the right to either use or receive income from an 

asset for the remainder of their life. 

 

MEDICAID A state-administered program of health care coverage for people with low 
income and assets. It is subsidized by the federal government. 

 

MEDICARE A form of public health care insurance that is available to people over 65 or 
to people who receive Social Security benefits because they are disabled. 
Medicare Part A helps pay for medically necessary inpatient care in a 
hospital, skilled nursing facility or psychiatric hospital, and for hospice and 
home health care. Medicare Part B helps pay for medically necessary 
doctor services and many other medical services and supplies. Medicare 
Part D, effective November 15, 2005, is the Medicare prescription drug 
coverage plan. 

MEMORANDUM  
OF TRUST A document, usually recorded, which shows that a TRUST has been 

created, names the TRUSTEES and successor trustees, and states their 
powers, and lists the property subject to the TRUST. It is sometimes called 
a Certificate of Trust. 

NOMINATION OF 
GUARDIAN A document by which you nominate someone whom you ask a Court to 

appoint as your GUARDIAN in the event of your incapacity. 
PAY ON DEATH 
DESIGNATION A contractual arrangement made with a bank or financial institution in 

which they agree to pay the proceeds of an account to a named 
beneficiary upon your death. 

PERSONAL 
REPRESENTATIVE The person appointed by the Court, either as a result of nomination by 

your WILL or by virtue of law, to administer your ESTATE after your death. 
This person is also sometimes called your EXECUTOR or 
ADMINISTRATOR or GUARDIAN or TRUSTEE. 
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PER STIRPES A method of dividing property from your ESTATE. It means that should 
one of your HEIRS die before you, the heirs of that deceased heir take the 
share intended for the deceased heir. As an example, if you left one-half of 
your ESTATE to your son and your son died before you leaving two 
children, then your two grandchildren would divide his share, each 
receiving one-fourth of your ESTATE. It is a Latin term which literally 
means "by roots". 

 

REVOCABLE In the context of a TRUST, it means the TRUST can be changed, modified 
or amended. 

RULE AGAINST  
PERPETUITIES An ancient rule of law, still valid today, which states that no interest in 

property is good unless it vests, if at all, not later than 21 years, plus period 
of gestation, after some life or lives in being at the time of the creation of 
the interest. In simple terms, if you create a TRUST today, it must 
terminate no later than the date of death of all of your now living heirs, plus 
21 years. 

 

SPECIAL NEEDS TRUST A special kind of third-party IRREVOCABLE TRUST used to protect 
assets so that the BENEFICIARY can either qualify for or retain 
government benefits and still have assets available to pay for things not 
covered by such government benefits. 

 

SSI Supplemental Security Income (“SSI”) is a program for disabled and blind 
individuals of any age, and persons age 65 or older. This program can 
provide an income to disabled persons who have never worked - including 
children - or persons whose disabilities prevent them from working. SSI is 
intended for those who have little income and few resources. 

 

SSDI Social Security Disability Income (“SSDI”) pays benefits to eligible workers 
under the age of 65 - and to their dependents or survivors - to make up for 
income lost when the worker becomes disabled or blind and is unable to 
return to work. The SSDI program is ONLY available to persons who have 
paid into the Social Security System by working a required period of time in 
certain occupational categories. 

 
TENANCY IN COMMON This is often mistaken for JOINT TENANCY. Tenancy in common is a 

form of joint ownership where each owner’s share of the asset can be 
passed along to their heirs or separately sold or encumbered. 

TESTAMENTARY  
TRUST A TRUST that is created in your LAST WILL AND TESTAMENT. 

 

TESTATOR A person who signs a LAST WILL AND TESTAMENT. 

 

TESTATRIX A female TESTATOR. 
 
TRANSFER ON DEATH 
DEED A deed designating one or more beneficiaries of a parcel of real estate that 

is now allowed under Oklahoma law. 

 

TRUST ESTATE All of the property placed in a TRUST. It is also sometimes called the 
CORPUS or the PRINCIPAL of the TRUST.  
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TRUSTEE The person or persons who control and manage a TRUST. 

 

TRUSTOR Also called a GRANTOR. This is the person or persons who create a trust. 
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Costs of Estate Planning 

WE ALWAYS OFFER A FREE, NO-OBLIGATION CONSULTATION ON ESTATE 
PLANNING. 

 

Fees for estate planning services vary. Depending upon what must be done, depending upon the size of 
your estate, depending upon the attorney or financial planner used, fees can vary substantially. For 
comparison, here are the fees presently being charged at POSTIC & BATES as of January 1, 2016: 

 

1. Fully Funded Living Trust  
 Separate trusts for a married couple   $3,000 
 Joint trust for a married couple   $2,500 

 Trust for a single person   $2,000 
The fee includes all consultation, document preparation, review and explanation as well as 
execution in our office. There will be an additional fee for signings occurring outside 
of our office. The fee does not include any filing or transfer fees for transferring property to 
the trust(s). In Oklahoma, deed filing fees are $13.00 for the first page of a document and 
$2.00 for each additional page. Generally, the costs per county for filing a deed and 
memorandum of trust are a total of $34.00 to $36.00. The fee also includes a 
complimentary last will and testament, durable powers of attorney, a nomination of 
guardian, an advance directive for health care, and the preparation of all deeds necessary 
to transfer property to your trust. The attorney=s fee must be paid in advance. We will bill 
you for the filing fees at the time your documents are signed. If additional fees are incurred 
in filing your transfer documents, we will bill them to you. 

 

2. Last Will and Testament (simple) $400.00 
The fee includes all consultation, document preparation, review and explanation, and 
execution in our office. There is an additional charge for execution outside of our 
office. There are additional charges for inclusion of guardianship language for minor 
children (generally around $100.00), and for trust provisions (fees vary up to $800.00). 
Additionally, equipment is available for videotaping the execution of the document in the 
event questions may be raised regarding the competency of the testator. The fees for this 
document are payable in advance. 

 
3. General Durable Power of Attorney  $400.00 

Typically, we recommend two, separate kinds of Durable Powers of Attorney - one for 
medical purposes and one for business purposes. Both of these documents are available 
for this one fee. 

 
4. Advance Directive for Health Care $100.00 

This document is provided free of charge to all of our estate planning clients who pay for 
any other estate planning services. 

 

5. Probate of an Estate      $3,500.00 minimum 

The fees for probate vary, depending upon the extent of the estate and the work to be 
done. The minimum fee does not include filing and publication fees, which generally run 
around $300 to $400. A $2,500 down payment is usually required to retain this office to 
handle a probate case. In some instances, dealing with larger estates or anticipated 
contested matters, a larger fee down payment may be required and a larger fee may be 
charged. The balance of the fee will usually be billed to you at the time of the completion of 
the final account or petition for distribution. However, additional fees can be billed to you 
during the progress of an unusually long or difficult probate case. In addition to the fees for 
handling the probate itself, the following fees are charged for preparation of various tax 
documents associated with an estate: 

Federal estate tax return $400.00 
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6. Small Estate Affidavit   $100.00 
This affidavit is available where a decedent dies leaving accounts in any one financial 
institution valued at $5,000 or less, which do not list a joint owner or beneficiary. 

 
7. Affidavit of Successor Trustee $100.00 
 This affidavit is required to be filed to document the death of a Trustor or a Trustee before 

real estate can be transferred. It may also be required of banks and other asset holders to 
document the authority of a Successor Trustee to act. 

 

8. Limited Partnership or Limited Liability Company $1,000.00 
The fee, which is payable in advance, includes all consultation, document preparation, 
review and explanation, as well as execution in our office. It also includes the $100.00 
statutory filing fee to the Secretary of State. If your estate plan will involve more than one 
limited partnership, the fee for additional limited partnerships can be reduced, depending 
upon the nature and purpose of the additional limited partnerships. 

 

9. Irrevocable Life Insurance Trust $1,000.00 
The fee, which is payable in advance, includes all consultation, document preparation, 
review and explanation and execution in our office. We will also assist in the transfer of 
property from your individual names to the name of the trust. 

 

10. Special Needs Trust $3,000.00 
The fee, which is payable in advance, includes all consultation, document preparation, 
review and explanation and execution in our office. We will also assist in the transfer of 
property from your individual names to the name of the trust and assist you in preparing 
your own Letter of Intent to assist your successor trustees in caring for your disabled 
relative. 

 
11. Corporation $1,000.00 
 This is a “turnkey” price for a corporation, payable in advance. The fee includes all 

consultation, document preparation, review and explanation, and execution in our office. It 
also includes payment of the $50.00 statutory filing fee with the Secretary of State. We also 
provide you with a corporate minute book, shareholders’ ledger, and pre-printed stock 
certificates. We will prepare the certificate of incorporation, by-laws, and initial minutes to 
properly form your corporation under Oklahoma law. 

 

12. Personal Residence Trust      $600.00 
This fee is for a revocable trust to be used solely for holding your personal residence and is 
useful for those persons who have designated beneficiaries for their other assets, but still 
own their home. The fee does not include filing fees for a deed and memorandum of trust, 
which generally runs $34.00. 

 

13. Charitable Remainder Trust $3,000.00 
This fee includes all consultation, document preparation, review, explanation, and 
consultation related to the creation of an irrevocable charitable remainder trust. Additional 
fees may be involved in transferring or redesignating assets to the trust. 

 

14. Living Trust and Irrevocable Insurance Trust $3,000.00 
This fee includes the preparation of both a revocable living trust (and its associated 
documents), as outlined in item 1, above, and an irrevocable life insurance trust, as 
outlined in item 7, above. This reduced fee is only available for those clients wishing to 
have these documents prepared at the same time. The fee to prepare these same 
documents for a single person is $2,500.00. 

  



 

 

 
 48 

 



 

 

 
  

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

For additional information on all aspects of estate planning and asset protection, contact: 

 

 

 

 

 

 

 

 

 

 

 
 
 

2212 SHADOWLAKE DRIVE 
OKLAHOMA CITY, OKLAHOMA 73159-7440 

405/691-5080 
405/691-6329 (FAX) 

www.posticbates.com 
 

© 2016 by Martin Postic, Jr. All rights reserved 
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